
 
ORAL ARGUMENT NOT YET SCHEDULED 

 

No. 20-1145 

Consolidated with Cases No. 20-1167, -1168,  
-1169, -1173, -1174, -1176, -1177 & -1230 

________ 
 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

________ 
 

COMPETITIVE ENTERPRISE INSTITUTE et al., 
     

        Petitioners, 
      

v. 
 

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION et al., 
 

Respondents, 
 

 

COMBINED REPLY IN SUPPORT OF MOTION OF ALL PETITIONERS, 

STATE AND LOCAL GOVERNMENT INTERVENORS, AND PUBLIC 

INTEREST ORGANIZATION INTERVENORS TO ESTABLISH 

BRIEFING SCHEDULE AND FORMAT AND RESPONSE IN  

OPPOSITION TO RESPONDENTS’ MOTION TO ESTABLISH  

ALTERNATIVE BRIEFING SCHEDULE AND FORMAT 
 

 

The Court should adopt the briefing schedule and format proposed by all Peti-

tioners, State and Local Government Intervenors, and Public Interest Organization In-

tervenors and reject the alternative proposal advanced by Respondent Agencies.1 

Movants’ proposed schedule aims to afford this Court sufficient time to consider 

and resolve these petitions in Summer or Fall 2021 to minimize the number of vehicle 

model years affected by EPA’s greenhouse gas emission standards and NHTSA’s fuel-

 
1 Petitioners CEI et al. in Case No. 20-1145 joined in the motion and support 

the relief it requests, see ECF No. 1860054, but do not join in this reply and response. 
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economy standards while those standards are subject to litigation. See ECF No. 1860054 

(Mot.) 6–7. No one disputes that benefit of a timely decision. But the Agencies propose 

a delayed and attenuated schedule and suggest that, even if oral argument is heard next 

Term, the Court “may indeed” resolve this “unusually difficult, technical, and complex” 

case in Fall 2021. ECF No. 1861390 (Resp. Opp.) 9, 11. That is doubtful. The Agencies’ 

chief concern with Movants’ schedule—that it provides the Agencies 70 days to prepare 

their brief—is outweighed by the benefits of prompt disposition of this case. Still, we 

are amenable to a modest increase in the Agencies’ briefing interval, up to and including 

the 20 additional days they request, if it will not preclude an oral argument this Term. 

The Agencies propose a single, aggregate word allotment for all Petitioner briefs. 

Resp. Opp. 20. But there are three major groups of Petitioners here, one of which (Co-

ordinating Petitioners) itself comprises three large groups. The major Petitioner groups, 

some of whose interests and arguments are adversarial, should receive separate word 

allotments rather than be forced to trade words within a common allotment.   

Without challenging most of Movants’ detailed word justifications, the Agencies 

attack Petitioners’ proposed allotments while acknowledging—even emphasizing—the 

“sheer complexity” and scope of the actions under review. Resp. Opp. 9. The Agencies’ 

proposed aggregate allotment of 32,000 words, if adopted, would effectively preclude 

judicial review of many serious errors in the Agencies’ massively consequential actions. 

No other party has moved for an alternative briefing schedule or format, but 

Movant-Intervenor Alliance for Automotive Innovation requests in its response that 
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this Court permit it to file a brief of 9,100 words. ECF No. 1861402, at 2. Similarly, the 

five individual automakers who have moved to intervene on remedy issues request that 

the Court permit them to file a brief of 3,000 words at the same time as respondent-

intervenors, ECF No. 1861395, at 3. We do not oppose either of these requests, except 

to ask that this Court reduce the word allotments for briefs filed by the Alliance and 

the automakers commensurate with any reduction the Court may make to the word 

allotments Petitioners propose for their principal briefs. 

ARGUMENT 

 The Agencies argue that Movants’ proposed briefing schedule is “premature” and 

“unworkable,” or else should have been filed earlier as a motion to expedite review. The 

Agencies also contend that Petitioners’ proposed word allotments are “unreasonable.” 

The Agencies’ arguments are unpersuasive, and their alternative proposal is unjustified. 

I. The petitions can and should be briefed in an orderly fashion that allows 

for an oral argument during this Term. 

 The Agencies argue that Movants’ proposal comes too late and should have been 

filed earlier as a motion for expedited review. But expedition is not needed to secure an 

oral argument within 12–13 months and disposition within 16–20 months of filing a 

petition in this Court. The Agencies next argue that Movants’ proposal comes too early 

because the Court has not ordered the parties to submit a proposed schedule and for-

mat, nor has it resolved pending motions regarding the Agencies’ administrative rec-

ords. The Agencies do not mention that some Movants tried for several weeks to engage 
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them in negotiations concerning schedule and format. Nor do the Agencies recognize 

that Coordinating Petitioners presented record disputes to the Court as speedily as pos-

sible in light of the time it took the Agencies to respond to, and narrow the scope of 

disputes over, Petitioners’ prompt requests for completion and clarification of the con-

tents of the administrative records. Finally, the Agencies assert that they need 90 days, 

not 70, to prepare a merits brief. If that additional time (or some lesser period) will not 

delay oral argument until next Term, we do not object to a longer briefing interval for 

the Agencies.  

A. The Court can hear oral argument in this Term. 

The Agencies mischaracterize Movants’ proposal as a “backdoor” attempt to se-

cure expedited review without showing irreparable harm or an unusual interest in 

prompt disposition. Resp. Opp. 12; see D.C. Circuit Handbook of Practice and Internal 

Procedures, Dec. 2019 (Handbook) 34. This Court routinely hears argument in non-

expedited cases—including complex, non-expedited cases—within one year of docket-

ing. See, e.g., Mozilla Corp. v. FCC, D.C. Cir. No. 18-1051, ECF No. 1752107 (scheduling 

argument for less than one year after first of 16 petitions docketed). Indeed, 11 months 

is the median time for disposition of this Court’s cases. See Administrative Office of U.S. 

Courts, U.S. Court of Appeals – Judicial Caseload Profile 4, June 2020, https://www. 

uscourts.gov/file/28391/download.  

This is not the “very rare[ ]” case where expedited review is warranted due to the 

inadequacy of the Court’s normal timetable. Handbook 34. Far from asserting an 

USCA Case #20-1145      Document #1862650            Filed: 09/21/2020      Page 4 of 38

(Page 4 of Total)



5 

“unusual interest in prompt disposition” of the petitions, id., Movants desire only a 

schedule allowing the petitions to proceed, with this Court’s usual promptness, to oral 

argument within 12–13 months and disposition within 16–20 months of docketing. 

Petitioners had no reason to anticipate that a motion to expedite would be required to 

obtain these normal timeframes for oral argument and disposition. 

B. Movants’ proposal is not “premature.” 

1. The Agencies wrongly accuse Movants (Opp. 3) of “short-circuit[ing] the typ-

ical period provided by the court for the parties to try to reach agreement on a joint 

proposal in this kind of complex case.” This Court typically provides the parties 30 days 

to negotiate a proposed briefing schedule and format, and this motion was filed 29 days 

after Coordinating Petitioners made the first of several unsuccessful attempts to engage 

the Agencies in negotiations. 

In this kind of complex case, the Court ordinarily issues “an order soliciting a 

proposed briefing schedule and format” after resolving “all outstanding procedural and 

dispositive motions.” Handbook 10–11. The deadlines for procedural and dispositive 

motions were June 22, 2020, and July 6, 2020, respectively. ECF No. 1844068 (May 22, 

2020). The only procedural motions filed by the deadline were five motions to inter-

vene, four of which were unopposed, and the last of which was fully briefed as of July 

16, 2020. ECF No. 1851963. No dispositive motions were filed, and all initial submis-

sions had been filed by July 31, 2020. ECF No. 1854652.  
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Coordinating Petitioners “tr[ied] to reach agreement on a joint proposal.” Resp. 

Opp. 3. On August 6, 2020, they proposed to the Agencies a briefing schedule for all 

parties and a format and word allotment for Coordinating Petitioners. Decl. of Matthew 

Littleton (Ex. A) ¶ 10. Counsel for Coordinating Petitioners emailed the Agencies’ 

counsel on August 12th and 18th and left a voicemail with the Agencies’ counsel on 

August 14th, requesting a response to the proposal. Id. ¶ 11, 13, 15. On August 24, 

2020, or 18 days after receiving Coordinating Petitioners’ proposal, the Agencies’ coun-

sel responded that the Agencies would not negotiate on briefing schedule or format 

until all Petitioners proposed word allotments for their briefs. Id. ¶ 21. On August 27, 

2020, the Agencies again indicated that they had yet to formulate a position on briefing 

schedule or format. Id. ¶ 22. With time running out to request an orderly schedule al-

lowing for oral argument this Term, Movants filed the instant motion on September 4, 

2020. The Agencies’ claim that Movants short-circuited negotiations is disingenuous. 

2. The Agencies argue that it is premature for this Court to establish a briefing 

schedule and format before resolving motions to complete or supplement the Agencies’ 

administrative records. Resp. Opp. 7. The parties agree “that merits briefing should be 

deferred until after record questions are fully resolved.” Id. But Movants’ proposed 

schedule allows for resolution of those questions prior to merits briefing. Even after 

accounting for extensions of time the Agencies received to respond to Petitioners’ mo-

tions to complete or supplement the record, those motions will be fully briefed and ripe 

for disposition on September 25, 2020. The parties agree that “[a]llowing three weeks 
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thereafter for this court’s consideration of those motions would allow resolution of 

those issues.” Id. at 19. If the Court adopts Movants’ proposed schedule and resolves 

the record motions in that timeframe, Petitioners will have sufficient time (25 days) to 

consider the Court’s disposition of the record motions before filing their opening briefs. 

The Agencies chide Movants (Opp. 3) for “wait[ing] over seven weeks after the 

filing of the [certified indexes of administrative] record to file contested motions” to 

add missing materials to the record. But, as explained below, Movants spent more than 

three of those weeks reviewing the Agencies’ voluminous indexes, Federal Register no-

tice, and related materials and documenting several categories of deficiencies in the in-

dexes. After presenting the Agencies with those deficiencies, Movants waited more than 

three weeks for a full response from the Agencies. Waiting for that response allowed 

Movants to significantly narrow disputes over the record before requesting the Court’s 

intervention. The Agencies should not be rewarded with a protracted schedule because 

of the substantial time Movants spent resolving informally what the Agencies ultimately 

admitted were improper omissions from their certified indexes of administrative record. 

The indexes of record filed on July 6, 2020, totaled more than 750 pages. ECF 

No. 1850358. Because the indexes did not “adequately describ[e]” the contents of the 

Agencies’ administrative records, Fed. R. App. P. 17(b)(1)(B), Movants spent many days 

wading through the indexes to identify numerous omissions, including more than 150 

sources (some of them not publicly available) that the Agencies cited in their decision 

documents. Littleton Decl. ¶ 6. 
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In hopes of resolving record disputes informally, counsel for certain State and 

Local Government Petitioners and Public Interest Organization Petitioners sent a letter 

to counsel for the Agencies on July 31, 2020, requesting confirmation by August 12, 

2020, that seven categories of materials that are missing or inadequately described in the 

indexes, or else unavailable in the Agencies’ public rulemaking dockets, are nonetheless 

part of the record. Littleton Decl. ¶ 7. On August 12, 2020, the Agencies provided a 

partial response confirming that certain categories of materials omitted from the in-

dexes are in fact part of their administrative records, denying that interagency-review 

materials omitted from the indexes are part of their administrative records, and defer-

ring a response on several categories of missing materials. Id. ¶ 12. On August 17, 2020, 

counsel for certain State and Local Government Petitioners asked when the Agencies 

would provide a response on the remaining categories. Id. ¶ 14. On August 19, 2020, 

counsel for these Petitioners informed the Agencies that any outstanding issues would 

be brought to the Court if the Agencies did not respond the next day. Id. ¶ 16. On 

August 20, 2020, the Agencies confirmed that hundreds of other materials not listed in 

their certified indexes or available in their public rulemaking dockets are part of their 

administrative records. Id. ¶ 18.  

Promptly after resolving all but one of their record disputes informally, State and 

Local Government Petitioners and Public Interest Organization Petitioners moved on 

August 25, 2020, that this Court complete and supplement the Agencies’ administrative 

records with six interagency-review documents. ECF No. 1858308. Three days later, 
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CEI moved that this Court complete the Agencies’ administrative records with three 

additional documents. ECF No. 1858924.2 The Court granted the Agencies’ requests to 

extend their deadline to respond to both motions until September 18, 2020. ECF No. 

1861063. In short, with respect to record issues, Movants have acted expeditiously, in 

the interest of judicial economy, and consistent with the schedule they have proposed. 

C. The Court can hear oral argument in this Term while affording the  

Agencies adequate time to prepare their merits brief. 

The Agencies contend that a 70-day interval to prepare their merits brief is “in-

adequate given the dates over which it falls and the nature of this case,” Resp. Opp. 8, 

but that “90-day briefing intervals are reasonable,” id. at 19. We do not oppose a 90-day 

briefing interval for the Agencies so long as (1) the Court adopts the other, unopposed 

briefing intervals proposed by Movants, and (2) the resultant deadline for final briefs 

(March 26, 2021) will allow for oral argument to be heard this Term. 

If those 20 days would foreclose a Spring argument, however, that would likely 

cascade into several months’ delay in the disposition of these important cases, in which 

“Congress has emphatically declared a preference for immediate review.” Nat’l Recycling 

Coal., Inc. v. Reilly, 884 F.2d 1431, 1434 (D.C. Cir. 1989) (quotation omitted); see 42 U.S.C. 

§ 7607(b)(1); 49 U.S.C. § 32909(b). The Agencies and automakers elsewhere have noted 

the “special, increased costs that regulatory uncertainty imposes upon this long lead-

 
2 CEI faced its own challenges obtaining a timely response from the Agencies on 

issues relating to their administrative records. See ECF No. 1858294, at 4, 8. 
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time industry” and those it affects. Mot. of Ass’n of Global Automakers, Inc. & Coali-

tion for Sustainable Automotive Regulation for Expedited Consideration 12, ECF No. 

1821514, Union of Concerned Scientists v. NHTSA, D.C. Cir. No. 19-1230 (Dec. 24, 2019); 

see Resp. Mot. to Expedite 6–7, ECF No. 1820782, Union of Concerned Scientists, supra 

(Dec. 18, 2019) (“Expeditiously resolving these challenges will provide the automotive 

industry with greater certainty and security in making decisions for the impending 2021–

2025 model years. This will prevent industry disruptions—and resultant increases in 

planning and compliance costs—that have implications for the public’s access to newer, 

affordable, safer, and more fuel-efficient vehicles.”). We do not here contend that those 

considerations warrant expedited review, only that they disfavor protracted review. 

Movants’ proposed 70-day briefing interval is far from “rush[ed].” Resp. Opp. 3. 

The federal government admits that it has, “in previous cases, briefed rulemakings on 

similar, and indeed shorter, timeframes” without an order expediting review. Id. at 12. 

We likewise acknowledge that “numerous cases have been briefed on longer timeframes 

as well.” Id. But that only shows that “each rule and each case is unique,” id., and Mo-

vants’ proposed briefing interval for the Agencies falls within a range of reasonableness. 

When setting a briefing schedule, this Court must account for all the circumstances, 

including that a longer interval for the Agencies may greatly diminish, if not foreclose, 

the chance of a merits disposition in 2021—a goal whose value no one disputes. The 

Court also should consider that Movants have acted diligently to move proceedings 

forward thus far to allow for such a disposition, with no assistance from the Agencies. 
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For all these reasons, the Court should establish Movants’ proposed schedule, or else a 

variant on that proposed schedule that lengthens the Agencies’ briefing interval while 

still allowing for an oral argument this Term. 

II. Petitioners should not be forced to share a single word allotment.  

 This Court should establish separate word allotments for briefs of CEI, CFDC, 

and Coordinating Petitioners rather than “leav[ing] to Petitioners’ … discretion how to 

best allocate [a common word allotment] among” themselves. Resp. Opp. 20. Those 

Petitioners whose interests and arguments align sufficiently to enable such coordination 

already have proposed to trade words within a common allotment. Mot. 16. But CEI, 

CFDC, and Coordinating Petitioners lack “common interests,” Resp. Opp. 20, and will 

raise entirely distinct arguments, see Mot. 14–22. In fact, as the Agencies admit, CEI and 

Coordinating Petitioners will make some adversarial arguments. Resp. Opp. 20. It 

would greatly prejudice all Petitioners, and quite possibly lead to further motions prac-

tice, to force major Petitioner groups to compete for words as merits briefing proceeds. 

III. CFDC and Coordinating Petitioners each support the word allotments 

they proposed for their respective briefs and oppose the alternative word  

allotments proposed by the Agencies.  

CEI, CFDC, and Coordinating Petitioners each moved on their own behalf for 

specific word allotments for their merits briefs without taking positions on each other’s 

allotments. Mot. 14–22 & n.2. Below, CFDC and Coordinating Petitioners each reply 

on their own behalf to support their proposals and oppose the Agencies’ alternative. 

No one has opposed Coordinating Intervenors’ request to file two separate briefs with 
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an aggregate allotment of 8,000 words; the Agencies’ proposal is consistent with that 

request. Resp. Opp. 18 (proposing that intervenors filing in support of respondents—

i.e., Coordinating Intervenors, Alliance for Automotive Innovation, and Ingevity Cor-

poration—be allowed to file up to four briefs, not to exceed a combined 22,400 words). 

 CFDC 

 CFDC Petitioners represent the unique perspective of fuel ethanol producers 

and sellers, groups whose members are engaged in the production of corn used in fuel 

ethanol, as well as groups that support the production of corn used in fuel ethanol in 

various regions of the country and advocate for environmentally sustainable biofuels. 

These petitioners have a significant and particular interest in ensuring the development 

of regulations that promote the use and market for high-octane, clean burning, fuel 

efficient biofuels, including higher ethanol blends. The final actions of the USEPA and 

NHTSA injure CFDC Petitioners and their members by failing to account for benefits 

from biofuels, including E15 and higher ethanol blends, discouraging car manufacturers 

from producing flex fuel vehicles and other more fuel efficient vehicles, and ultimately 

limiting consumers access to cleaner, more efficient high octane fuels and vehicles.  

These distinct interests can only be properly addressed in a separate brief. Con-

trary to Respondents’ argument, CFDC Petitioners’ challenge is not limited to certain 

explicit references to fuel octane and flex-fuel vehicles in the Rule (Resp. Opp. 15), but 

includes more pervasive failures of Respondents to properly address, or even consider, 

the benefits of ethanol-based fuels that undermines the modeling and analysis 
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supporting the Rule. Further, CFDC Petitioners are not participating as intervenors in 

any challenge. Thus, a separate opening brief and reply brief will be the only opportunity 

such petitioners have to vindicate the issues raised in their Petition. Finally, Respond-

ent’s proposed joint word count proposal will significantly prejudice CFDC Petitioners’ 

presentation of their unique challenge given the word count expectations of the other 

petitioning parties. Accordingly, CFDC Petitioners reiterate their request for a 13,000-

word separate opening brief. CFDC Petitioners would accept a standard separate reply 

brief of 6,500 words in lieu of the 7,000 words initially requested. 

 Coordinating Petitioners 

 Coordinating Petitioners, who filed seven petitions for review, have moved to be 

allotted 42,000 words to be divided among three principal briefs and 23,000 words to 

be divided among three reply briefs. Their motion states “extraordinarily compelling 

reasons” for exceeding limits on brief length. Cir. R. 28(e)(1). It provides a breakdown 

of the words Petitioners anticipate will be needed to adequately present each section of 

their briefs and each of ten broad argument categories, and it details the contents of 

each argument category. Mot. 15–22.  

 The sole argument category addressed by the Agencies is the challenge to EPA’s 

Revised Determination, which Petitioners propose to present in 2,500 words. See Mot. 

4–5, 17, 21–22.3 The Agencies assert (Opp. 17) that Petitioners do not need any words 

 
3 Five separate petitions seek review of EPA’s Revised Determination. Contra 

Resp. Opp. 5 (stating that only two petitions challenge that determination).  
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to challenge that determination because they “already challenged that action and lost.” 

But that loss was not on the merits. This Court reasoned that “only ‘final action’ under 

the Clean Air Act is judicially reviewable”; “[t]he term ‘final action’ is synonymous with 

the term ‘final agency action’ as used in Section 704 of the [Administrative Procedure 

Act]”; and EPA’s Revised Determination is not final action. California v. EPA, 940 F.3d 

1342, 1350 (D.C. Cir. 2019) (quotation omitted). Instead, that determination is “prelim-

inary, procedural, or intermediate agency action” that is now “subject to review on the 

review of the final agency action” that EPA has taken to revise its emission standards. 

5 U.S.C. § 704. Coordinating Petitioners will argue the merits of EPA’s Revised Deter-

mination here, not “re-litigate th[e] question” whether it is final action. Resp. Opp. 17. 

 The Agencies claim (Opp. 16–17) that Petitioners’ allocation of 3,000 words for 

summaries of argument is excessive because it constitutes “nearly a quarter of a stand-

ard-length brief.” But, of course, Coordinating Petitioners are not proposing to file a 

single, standard-length brief. They propose to file three briefs totaling 46,000 words and 

devote 6.5% of those words (the equivalent of 848 words in a standard-length brief) to 

“succinct, clear statement[s] of the arguments made in the body of the brief[s].” Cir. R. 

28(a)(6). That percentage is unexceptional. 

 The Agencies also argue that Coordinating Petitioners do not need 1,500 words 

to “set forth the basis for the claim of standing,” Cir. R. 28(a)(7), because “a roughly 

identical group of petitioners briefed standing in half that amount” of words in a case 

challenging agency actions arising from the same notice of proposed rulemaking, Resp. 
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Opp. 16. But, at least for petitioner States, standing in that case is self-evident because 

the agency actions at issue declare certain laws of those States preempted; indeed, the 

Agencies have not contested standing in that case. Coordinating Petitioners’ standing 

in this case should not be controversial either, but it is different, and the Agencies have 

not stated that they do not intend to contest the issue. 

 Even if the Agencies were correct about the number of words that Coordinating 

Petitioners need to brief standing, summaries of argument, and EPA’s Revised Deter-

mination, that still would leave more than 40,000 words justified by Coordinating Peti-

tioners and entirely unrebutted by the Agencies. Yet the Agencies propose a substantially 

smaller pie (32,000 words) for Coordinating Petitioners to share with CEI and CFDC—

both of whom, as the Agencies concede, will present quite different arguments.  

The Agencies’ stance seems to be that no proceeding can warrant word allotments 

comparable to the aggregate 72,000 words Movants proposed for principal briefs of all 

Petitioners. See Resp. Opp. 13–14. But there is precedent for the Court to allot a similar 

number of words per side when reviewing multiple, complex agency actions together. 

In Coalition for Responsible Regulation, Inc. v. EPA, 684 F.3d 102 (D.C. Cir. 2012), a panel 

disposed of petitions for review of closely related EPA actions after considering 77,000 

words of briefing per side. See ECF Nos. 1299257, 1299368, 1299440.4 Although EPA 

 
4 The same panel also reviewed an additional 22,750 words of briefing per side 

before denying an “after-arising grounds” petition for review of another EPA action. 
See ECF No. 1299003; Coalition for Responsible Regulation, 684 F.3d at 129–44 (addressing 
American Chemistry Council v. EPA, D.C. Cir. No. 10-1167). 
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published those actions in separate Federal Register notices, the panel coordinated the 

petitions for argument, ECF No. 1357330, and resolved them together, just as a panel 

here will resolve challenges to EPA’s rule, NHTSA’s rule, and EPA’s Revised Determi-

nation together. Notably, the 595 Federal Register pages EPA used to explain all the 

actions reviewed in Coalition for Responsible Regulation are far less than the 1,116 pages 

EPA and NHTSA used to explain the actions challenged in this case.5 

 The Agencies do not oppose Coordinating Petitioners’ request to file three 

briefs, Resp. Opp. 14, but the Agencies question whether the interests of the three 

subgroups of Coordinating Petitioners (State and Local Government Petitioners, Public 

Interest Organization Petitioners, and Advanced Energy and Transportation Petition-

ers) are diverse enough to justify their proposed word allotments, id. at 15. Coordinating 

Petitioners did not premise the proposed allotments on “disparate or conflicting inter-

ests.” Id. at 16. They explained the number of words needed to adequately present every 

argument that any Coordinating Petitioner intends to present, while committing to “co-

ordinate to avoid duplication of any common arguments.” Mot. 16. The Agencies did 

not try to rebut that showing, save for the relatively minor points addressed above.  

 
5 To give a sense of its extraordinary size, the Agencies’ notice of final rulemaking 

here “was far too large for the [Office of Federal Register’s] system to handle” and 
delayed dissemination of that day’s issue. Aaron Boyd, Federal Register Tech Issue Caused 
by Oversized Document, Nextgov, Apr. 30, 2020, https://www.nextgov.com/cio- 
briefing/2020/04/federal-register-tech-issue-caused-oversized-document/165042. 
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“This will be an unusually difficult, technical, and complex briefing,” Resp. Opp. 

9, which should be reflected in the words allotted to Coordinating Petitioners. The 

Agencies’ proposal is wholly incommensurate with Coordinating Petitioners’ briefing 

needs. Coordinating Petitioners include nearly half the Nation’s States, several major 

cities, air quality management districts, a dozen public-health and environmental organ-

izations, and many companies and trade associations invested in electric-vehicle manu-

facturing, technology and infrastructure and clean-generation technologies. The Agen-

cies’ proposal would prevent these deeply affected parties from adequately presenting 

all the arguments detailed in their motion and thereby inhibit meaningful judicial review 

of these extraordinarily complex and consequential agency actions. The Court thus 

should reject the Agencies’ cramped word allotments and allot Coordinating Petitioners 

their requested 46,000 words for principal briefs and 23,000 words for reply briefs. 

CONCLUSION 

The Court should grant the relief requested on page 23 of the motion and deny 

the Agencies’ motion for an alternative briefing schedule and format. 
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      Respectfully submitted, 

/s/ Matthew Littleton  

Matthew Littleton 

Sean H. Donahue 

Donahue, Goldberg, 

  Weaver & Littleton 

1008 Pennsylvania Avenue SE 

Washington, DC 20003 

(202) 683-6895 

matt@donahuegoldberg.com 

 

Vickie L. Patton 

Peter M. Zalzal 

Alice Henderson 

Environmental Defense Fund 

2060 Broadway, Suite 300 

Boulder, CO 80302 

(303) 447-7215 

vpatton@edf.org 

 

Counsel for Environmental Defense Fund 
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Counsel for CFDC et al. 
 
/s/ Jonathan W. Cuneo 
Jonathan W. Cuneo 
Victoria Sims  
4725 Wisconsin Ave. NW 
Suite 200 
Washington, DC 20016 
Telephone:  (202) 789-3960 
Email:  jonc@cuneolaw.com 
Email:  vicky@cuneolaw.com 
 
Angela B. Brandt*  
Michael J. Steinlage* 
LARSON KING, LLP 
30 East 7th Street 
Suite 2800 
Saint Paul, MN 55101 
Telephone: (651) 312-6500 
Email: abrandt@larsonking.com 
 
 
 
Counsel for Clean Fuels Development Coalition,  
Environmental and Energy Study Institute, The  
Farmers’ Educational & Cooperative Union of  
America d/b/a National Farmers Union,  
Farmers Union Enterprises, Inc., Glacial Lakes  
Energy, LLC, Governors’ Biofuels Coalition,  
Montana Farmers Union, North Dakota Farmers  
Union, Siouxland Ethanol, LLC, South Dakota  
Farmers Union, and Urban Air Initiative, Inc. 
 
 
 
 
 
 
 

 
* Application for admission pro hac vice forthcoming. 
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Counsel for State and Local Government Petitioners and Movant-Intervenors 
 
FOR THE STATE OF CALIFORNIA,  
BY AND THROUGH ITS GOVERNOR 
GAVIN NEWSOM, ATTORNEY GENERAL 
XAVIER BECERRA, AND THE CALIFORNIA 
AIR RESOURCES BOARD 
 
XAVIER BECERRA 
Attorney General of California 
ROBERT BYRNE 
EDWARD H. OCHOA 
Senior Assistant Attorneys General 
GARY E. TAVETIAN 
DAVID A. ZONANA 
Supervising Deputy Attorneys General 
JESSICA BARCLAY-STROBEL 
JULIA K. FORGIE 
MEREDITH HANKINS 
MICAELA HARMS 
JENNIFER KALNINS TEMPLE 
KAVITA LESSER 
CAROLYN NELSON ROWAN 
ROBERT D. SWANSON 
DAVID ZAFT 
Deputy Attorneys General 
 
/s/ M. Elaine Meckenstock 
Deputy Attorney General 
1515 Clay Street, 20th Floor 
Oakland, CA 94612-0550 
(510) 879-0299 
Elaine.Meckenstock@doj.ca.gov 
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FOR THE STATE OF COLORADO 
 
PHIL WEISER 
Colorado Attorney General  
 
/s/ Eric R. Olson 
ERIC R. OLSON  
Solicitor General  
Office of the Attorney General  
1300 Broadway, 10th Floor  
Denver, CO 80203  
Telephone: (720) 508-6548  
eric.olson@coag.gov 
 
Attorneys for Petitioner State of Colorado 
 

FOR THE STATE OF CONNECTICUT 
 
WILLIAM TONG 
Attorney General of Connecticut 
MATTHEW I. LEVINE 
Assistant Attorney General 
 
/s/ Scott N. Koschwitz 
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
165 Capitol Avenue 
 
Hartford, CT 06106 
Telephone: (860) 808-5250 
Fax: (860) 808-5386 
Scott.Koschwitz@ct.gov 
 
Attorneys for Petitioner State of Connecticut 
 

FOR THE STATE OF DELAWARE 
 
KATHLEEN JENNINGS 
Attorney General of the State of 
Delaware 
 
/s/ Kayli H. Spialter 
KAYLI H. SPIALTER 
CHRISTIAN WRIGHT 
Deputy Attorneys General  
Delaware Department of Justice  
820 N. French Street, 6th Floor  
Wilmington, DE 19801  
Telephone: (302) 395-2604 
Kayli.Spialter@delaware.gov  
 
 
Attorneys for Petitioner State of Delaware 
 

FOR THE DISTRICT OF COLUMBIA 
 
KARL A. RACINE 
Attorney General for the District of 
Columbia 
 
/s/ Loren L. AliKhan 
LOREN L. ALIKHAN 
Solicitor General 
Office of the Attorney General for the 
District of Columbia 
400 6th Street, NW, Suite 8100 
Washington, D.C. 20001 
Telephone: (202) 727-6287  
Fax: (202) 730-1864 
Loren.AliKhan@dc.gov 
 
Attorneys for Petitioner District of Columbia 
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FOR THE STATE OF HAWAII 
 
CLARE E. CONNORS 
Attorney General 
 
/s/ William F. Cooper 
WILLIAM F. COOPER 
Deputy Attorney General 
State of Hawaii Office of the Attorney 
General  
425 Queen Street 
Honolulu, HI 96813 
Telephone: (808) 586-4070 
Bill.F.Cooper@Hawaii.gov  
 
Attorneys for Petitioner State of Hawaii 

FOR THE STATE OF ILLINOIS 
 
KWAME RAOUL 
Attorney General of Illinois 
MATTHEW J. DUNN 
Chief, Environmental Enforcement/ 
Asbestos Litigation Division 
JASON E. JAMES 
Assistant Attorney General  
 
/s/ Daniel I. Rottenberg 
DANIEL I. ROTTENBERG 
Assistant Attorney General 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
Telephone: (312) 814-3816 
DRottenberg@atg.state.il.us 
 
Attorneys for Petitioner State of Illinois 
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FOR THE STATE OF MAINE 
 
AARON M. FREY 
Attorney General of Maine 
 
/s/ Laura E. Jensen 
LAURA E. JENSEN 
Assistant Attorney General 
6 State House Station 
Augusta, ME 04333 
Telephone: (207) 626-8868 
Fax: (207) 626-8812 
Laura.Jensen@maine.gov 
 
Attorneys for Petitioner State of Maine 

FOR THE STATE OF MARYLAND  
 
BRIAN E. FROSH 
Attorney General of Maryland 
 
/s/ Cynthia M. Weisz 
CYNTHIA M. WEISZ 
Assistant Attorney General 
Office of the Attorney General 
Maryland Department of the 
Environment 
1800 Washington Blvd. 
Baltimore, MD 21230 
Telephone: (410) 537-3014 
cynthia.weisz2@maryland.gov 
 
JOHN B. HOWARD, JR. 
JOSHUA M. SEGAL 
STEVEN J. GOLDSTEIN 
Special Assistant Attorneys General 
Office of the Attorney General 
200 St. Paul Place 
Baltimore, MD 21202 
Telephone: (410) 576-6300 
jbhoward@oag.state.md.us 
jsegal@oag.state.md.us 
sgoldstein@oag.state.md.us 
 
Attorneys for Petitioner State of Maryland 
 

USCA Case #20-1145      Document #1862650            Filed: 09/21/2020      Page 23 of 38

(Page 23 of Total)

mailto:Laura.Jensen@maine.gov


 

24 

FOR THE COMMONWEALTH OF 

MASSACHUSETTS 
  
MAURA HEALEY 
Attorney General 
CHRISTOPHE COURCHESNE 
Assistant Attorney General 
Chief, Environmental Protection 
Division 
CAROL IANCU 
Assistant Attorney General 
MEGAN M. HERZOG 
DAVID S. FRANKEL 
Special Assistant Attorneys General 
  
/s/ Matthew Ireland  
MATTHEW IRELAND  
Assistant Attorney General 
Office of the Attorney General 
Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
Telephone: (617) 727-2200 
matthew.ireland@mass.gov 
  
Attorneys for Petitioner Commonwealth of 
Massachusetts 
 

FOR THE PEOPLE OF THE STATE OF 

MICHIGAN 
 
DANA NESSEL 
Attorney General of Michigan 
 
/s/ Neil D. Gordon 
NEIL D. GORDON 
GILLIAN E. WENER 
Assistant Attorneys General 
Michigan Department of Attorney 
General 
Environment, Natural Resources  
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
Telephone: (517) 335-7664 
gordonn1@michigan.gov 
 
Attorneys for Petitioner People of the State of 
Michigan 
 

USCA Case #20-1145      Document #1862650            Filed: 09/21/2020      Page 24 of 38

(Page 24 of Total)

mailto:matthew.ireland@mass.gov
mailto:gordonn1@michigan.gov


 

25 

FOR THE STATE OF MINNESOTA 
 
KEITH ELLISON 
Attorney General of Minnesota 
 
/s/ Peter N. Surdo 
PETER N. SURDO 
Special Assistant Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, MN, 55101 
Telephone: (651) 757-1061 
Peter.Surdo@ag.state.mn.us 
 
Attorneys for Petitioner State of Minnesota 
 

FOR THE STATE OF NEVADA  
 
AARON D. FORD 
Attorney General of Nevada 
 
/s/ Heidi Parry Stern 
HEIDI PARRY STERN 
Solicitor General 
DANIEL P. NUBEL 
Deputy Attorney General 
Office of the Nevada Attorney General  
100 N. Carson Street 
Carson City, NV 89701 
HStern@ag.nv.gov  
 
Attorneys for Petitioner State of Nevada 
 

FOR THE STATE OF NEW JERSEY 
 
GURBIR S. GREWAL 
Attorney General of New Jersey 
 
/s/ Lisa Morelli 
LISA MORELLI 
Deputy Attorney General 
25 Market St., PO Box 093 
Trenton, NJ 08625-0093 
Telephone: (609) 376-2745 
Fax: (609) 341-5031 
lisa.morelli@law.njoag.gov 
 
Attorneys for Petitioner State of New Jersey 
 

FOR THE STATE OF NEW MEXICO 
 
HECTOR BALDERAS 
Attorney General of New Mexico 
 
/s/ William Grantham 
WILLIAM GRANTHAM 
Assistant Attorney General 
State of New Mexico Office of the 
Attorney General 
Consumer & Environmental Protection 
Division 
201 Third Street NW, Suite 300 
Albuquerque, NM 87102 
Telephone: (505) 717-3520 
wgrantham@nmag.gov 
 
Attorneys for Petitioner State of New Mexico 
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FOR THE STATE OF NEW YORK 
 
LETITIA JAMES 
Attorney General of New York 
YUEH-RU CHU 
Chief, Affirmative Litigation Section 
Environmental Protection Bureau 
AUSTIN THOMPSON 
Assistant Attorney General 
 
/s/ Gavin G. McCabe 
GAVIN G. MCCABE 
Assistant Attorney General 
28 Liberty Street, 19th Floor 
New York, NY 10005 
Telephone: (212) 416-8469 
gavin.mccabe@ag.ny.gov 
 
Attorneys for Petitioner State of New York 

FOR THE STATE OF NORTH CAROLINA 
 
JOSHUA H. STEIN 
Attorney General 
DANIEL S. HIRSCHMAN 
Senior Deputy Attorney General 
FRANCISCO BENZONI 
Special Deputy Attorney General 
 
/s/ Asher P. Spiller 
ASHER P. SPILLER 
TAYLOR CRABTREE 
Assistant Attorneys General 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 
Telephone: (919) 716-6400 
 
Attorneys for Petitioner State of North Carolina 
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FOR THE STATE OF OREGON 
 
ELLEN F. ROSENBLUM 
Attorney General of Oregon 
 
/s/ Paul Garrahan 
PAUL GARRAHAN 
Attorney-in-Charge 
STEVE NOVICK  
Special Assistant Attorney General 
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301-4096 
Telephone: (503) 947-4593 
Paul.Garrahan@doj.state.or.us 
Steve.Novick@doj.state.or.us 
 
Attorneys for Petitioner State of Oregon 
 

FOR THE COMMONWEALTH OF 

PENNSYLVANIA 
 
JOSH SHAPIRO 
Attorney General of Pennsylvania 
MICHAEL J. FISCHER 
Chief Deputy Attorney General 
JACOB B. BOYER 
Deputy Attorney General 
 
/s/ Ann R. Johnston 
ANN R. JOHNSTON 
Senior Deputy Attorney General 
Office of Attorney General 
1600 Arch St. Suite 300 
Philadelphia, PA 19103 
Telephone: (215) 560-2171 
ajohnston@attorneygeneral.gov 
 
Attorneys for Petitioner Commonwealth of 
Pennsylvania 

FOR THE STATE OF RHODE ISLAND 
 
PETER F. NERONHA 
Attorney General of Rhode Island 
 
/s/ Gregory S. Schultz 
GREGORY S. SCHULTZ 
Special Assistant Attorney General 
Office of Attorney General 
150 South Main Street 
Providence, RI 02903 
Telephone: (401) 274-4400 
gschultz@riag.ri.gov 
 
Attorneys for Petitioner State of Rhode Island 
 

FOR THE STATE OF VERMONT 
 
THOMAS J. DONOVAN, JR. 
Attorney General 
 
/s/ Nicholas F. Persampieri 
NICHOLAS F. PERSAMPIERI 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
Telephone: (802) 828-3171 
nick.persampieri@vermont.gov 
 
Attorneys for Petitioner State of Vermont 
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FOR THE COMMONWEALTH OF VIRGINIA 
 
MARK R. HERRING 
Attorney General 
PAUL KUGELMAN, JR. 
Senior Assistant Attorney General 
Chief, Environmental Section  
 
/s/ Caitlin C. G. O’Dwyer  
CAITLIN C. G. O’DWYER  
Assistant Attorney General  
Office of the Attorney General 
Commonwealth of Virginia  
202 North 9th Street  
Richmond, VA 23219  
Telephone: (804) 786-1780 
godwyer@oag.state.va.us  
 
Attorneys for Petitioner Commonwealth of 
Virginia 
 

FOR THE STATE OF WASHINGTON 
 
ROBERT W. FERGUSON 
Attorney General 
 
/s/ Emily C. Nelson 
EMILY C. NELSON 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40117 
Olympia, WA 98504 
Telephone: (360) 586-4607 
emily.nelson@atg.wa.gov 
 
Attorneys for Petitioner State of Washington 
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FOR THE STATE OF WISCONSIN 
 
JOSHUA L. KAUL 
Attorney General of Wisconsin 
 
/s/ Gabe Johnson-Karp 
JENNIFER L. VANDERMEUSE 
GABE JOHNSON-KARP 
Assistant Attorneys General 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, WI 53702-7857 
Telephone: (608) 266-7741 (JLV) 
                   (608) 267-8904 (GJK)  
Fax: (608) 267-2223 
vandermeusejl@doj.state.wi.us 
johnsonkarpg@doj.state.wi.us 
 
Attorneys for Petitioner State of Wisconsin 

FOR THE CITY OF LOS ANGELES 
 
MICHAEL N. FEUER 
Los Angeles City Attorney 
MICHAEL J. BOSTROM 
Assistant City Attorney 
 
/s/ Michael J. Bostrom 
MICHAEL J. BOSTROM 
Assistant City Attorney 
200 N. Spring Street, 14th Floor 
Los Angeles, CA 90012 
Telephone: (213) 978-1867 
Fax: (213) 978-2286 
Michael.Bostrom@lacity.org 
 
Attorneys for Petitioner City of Los Angeles 
 

USCA Case #20-1145      Document #1862650            Filed: 09/21/2020      Page 29 of 38

(Page 29 of Total)



 

30 

FOR THE CITY OF NEW YORK 
 
JAMES E. JOHNSON 
New York City Corporation Counsel 
CHRISTOPHER G. KING 
ROBERT L. MARTIN 
Senior Counsel 
SHIVA PRAKASH 
Assistant Corporation Counsel 
 
/s/ Christopher G. King 
CHRISTOPHER G. KING 
Senior Counsel 
New York City Law Department 
100 Church Street 
New York, New York 
Telephone: (212) 356-2074 
Fax: (212) 356-2084 
cking@law.nyc.gov 
 
Attorneys for Petitioner City of New York 

FOR THE CITY AND COUNTY OF SAN 

FRANCISCO  
 
DENNIS J. HERRERA 
City Attorney  
ROBB W. KAPLA 
Deputy City Attorney 
 
/s/ Robb W. Kapla 
ROBB W. KAPLA  
Deputy City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102-4602 
Telephone:  (415) 554-4746 
Fax: (415) 554-4715 
Robb.Kapla@sfcityatty.org 
 
Attorneys for Petitioner City and County of San 
Francisco 
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FOR THE CITY AND COUNTY OF DENVER 
 
KRISTIN M. BRONSON 
City Attorney 
EDWARD J. GORMAN 
LINDSAY S. CARDER 
Assistant City Attorneys 
 
/s/ Edward J. Gorman 
EDWARD J. GORMAN 
Assistant City Attorney 
Denver City Attorney’s Office 
201 W. Colfax Avenue, Dept. 1207 
Denver, Colorado 80202 
Telephone: (720) 913-3275 
Edward.Gorman@denvergov.org 
 
Attorneys for Petitioner City and County of 
Denver 
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/s/ Brian Tomasovic 
BARBARA BAIRD, Chief Deputy Counsel 
BRIAN TOMASOVIC 
KATHRYN ROBERTS 
South Coast Air Quality Management District 
21865 Copley Dr. 
Diamond Bar, CA 91765 
Telephone: (909) 396-3400 
Fax: (909) 396-2961 
Counsel for South Coast Air Quality 
Management District 
 
/s/ Brian C. Bunger 
BRIAN BUNGER, District Counsel 
RANDI WALLACH 
Bay Area Air Quality Management District 
375 Beale Street, Suite 600 
San Francisco, CA 94105 
Telephone: (415) 749-4920 
Fax: (415) 749-5103 
Counsel for Bay Area Air Quality Management 
District 
 
/s/ Kathrine Pittard 
KATHRINE PITTARD, District Counsel 
Sacramento Metropolitan Air Quality 
  Management District 
777 12th Street 
Sacramento, CA 95814 
Telephone: (916) 874-4807 
Counsel for Sacramento Metropolitan Air Quality 
Management District 
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Additional Counsel for Public Interest Organization Petitioners and Movant-
Intervenors 
 

Maya Golden-Krasner 
Katherine Hoff 
Center For Biological Diversity 
660 South Figueroa Street, Suite 1000 
Los Angeles, CA 90017 
(213) 785-5402 
mgoldenkrasner@biologicaldiversity.org 
 
Counsel for Center For Biological Diversity 

Ariel Solaski 
Jon A. Mueller 
Chesapeake Bay Foundation, Inc. 
6 Herndon Avenue 
Annapolis, MD 21403 
(443) 482-2171 
asolaski@cbf.org 
 
Counsel for Chesapeake Bay Foundation, Inc. 
 

Shana Lazerow 
Communities For A Better Environment 
6325 Pacific Boulevard, Suite 300 
Huntington Park, CA 90255 
(323) 826-9771 
slazerow@cbecal.org 
 
Counsel for Communities for A Better 
Environment 
 

Emily K. Green 
Conservation Law Foundation 
53 Exchange Street, Suite 200 
Portland, ME 04101 
(207) 210-6439 
egreen@clf.org 
 
Counsel for Conservation Law Foundation 
 

Michael Landis 
The Center For Public Interest Research 
1543 Wazee Street, Suite 400 
Denver, CO 80202 
(303) 573-5995 ext. 389 
mlandis@publicinterestnetwork.org 
  
Counsel for Environment America 
 

Robert Michaels 
Ann Jaworski 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
(312) 795-3713 
rmichaels@elpc.org 
 
Counsel for Environmental Law & Policy Center 
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Ian Fein 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
(415) 875-6100 
ifein@nrdc.org 
 
David D. Doniger 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 289-6868 
ddoniger@nrdc.org 
 
Counsel for Natural Resources Defense Council, 
Inc. 

Scott L. Nelson 
Public Citizen Litigation Group 
1600 20th Street NW 
Washington, DC 20009 
(202) 588-1000 
snelson@citizen.org 
 
Counsel for Public Citizen, Inc. and 
Consumer Federation of America 
 

Joanne Spalding 
Andrea Issod 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415) 977-5725 
joanne.spalding@sierraclub.org 
 
Paul Cort 
Regina Hsu 
Earthjustice 
50 California Street, Suite 500 
San Francisco, CA 94111 
(415) 217-2077 
pcort@earthjustice.org 
 
Vera Pardee 
726 Euclid Avenue 
Berkeley, CA 94708 
(858) 717-1448 
pardeelaw@gmail.com 
 
Counsel for Sierra Club 

Travis Annatoyn 
Democracy Forward Foundation 
1333 H Street NW 
Washington, DC 20005 
(202) 601-2483 
tannatoyn@democracyforward.org 
 
Counsel for Union Of Concerned Scientists 
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Counsel for Advanced Energy and Transportation Petitioners 
 
/s/ Stacey L. VanBelleghem   
Stacey L. VanBelleghem 
Robert A. Wyman, Jr. 
Devin M. O’Connor 
Ethan Prall 
Latham & Watkins LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC 20004 
(202) 637-2200 
stacey.vanbelleghem@lw.com 
 
Counsel for National Coalition for Advanced  
  Transportation 
 
/s/ Kevin Poloncarz   
Kevin Poloncarz  
Donald L. Ristow 
Jake Levine 
Covington & Burling LLP 
Salesforce Tower 
415 Mission Street, 54th Floor 
San Francisco, CA 94105-2533 
(415) 591-7070 
kpoloncarz@cov.com 
 
/s/ Jeffery Scott Dennis 
Jeffery S. Dennis 
General Counsel and Managing Director 
Advanced Energy Economy 
1000 Vermont Ave. NW Suite 300 
Washington, D.C. 20005 
202.383.1950 
jdennis@aee.net 
 
Counsel for Advanced Energy Economy 
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/s/ Kevin Poloncarz   
Kevin Poloncarz  
Donald L. Ristow 
Jake Levine 
Covington & Burling LLP 
Salesforce Tower 
415 Mission Street, 54th Floor 
San Francisco, CA 94105-2533 
(415) 591-7070 
kpoloncarz@cov.com 
 
Counsel for Calpine Corporation,  
Consolidated Edison, Inc., National  
Grid USA, New York Power Authority,  
and Power Companies Climate Coalition 
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CERTIFICATE OF COMPLIANCE 

 The foregoing combined reply in support of a motion and response to a motion 

was prepared in 14-point Garamond font using Microsoft Word 365 (July 2020 ed.), 

and it complies with the typeface and typestyle requirements of Federal Rule of 

Appellate Procedure 27(d)(1)(E). It contains 4,235 words and complies with the type-

volume limitation of Circuit Rule 27(c). 

       /s/ Matthew Littleton  

       Matthew Littleton  
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CERTIFICATE OF SERVICE 

 On September 21, 2020, I served a copy of the foregoing combined reply in 

support of a motion and response to a motion, accompanied by an exhibit, using this 

Court’s CM/ECF system. All parties are represented by registered CM/ECF users that 

will be served by the CM/ECF system. 

       /s/ Matthew Littleton  

       Matthew Littleton 
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No. 20-1145 

Consolidated with Cases No. 20-1167, -1168,  
-1169, -1173, -1174, -1176, -1177 & -1230 

________ 
 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

________ 
 

COMPETITIVE ENTERPRISE INSTITUTE et al., 
     

        Petitioners, 
      

v. 
 

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION et al., 
 

Respondents, 
 

 

DECLARATION OF MATTHEW LITTLETON 
 

 

I, Matthew Littleton, declare as follows pursuant to 28 U.S.C. § 1746: 

1. I am an attorney practicing in District of Columbia. I am a member in good 

standing of the bars of the District of Columbia and the State of New York, as well as 

the bar of this Court. 

2. I am among the counsel for Petitioner Environmental Defense Fund in Cases 

No. 20-1168 and -1169. With respect to the events described below, I acted with the 

consent of and on behalf of all petitioners in those cases. The accompanying pleading 

refers to these petitioners collectively as Public Interest Organization Petitioners. 

3. M. Elaine Meckenstock is among the counsel for Petitioner State of California, 

by and through its Governor Gavin Newsom, Attorney General Xavier Becerra, and 
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the California Air Resources Board in Case No. 20-1167. These parties are among those 

denominated in the accompanying pleading as State and Local Government Petitioners. 

4. Chloe Kolman and Daniel Dertke of the U.S. Department of Justice, Envi-

ronment and Natural Resources Division, Environmental Defense Section, are among 

the counsel for respondents National Highway Traffic Safety Administration (NHTSA) 

and U.S. Environmental Protection Agency (EPA) (collectively, Agencies). 

5. On July 6, 2020, Ms. Kolman filed in this Court the Agencies’ certified indexes 

of administrative record. 

6. Between July 7, 2020, and July 31, 2020, counsel for State and Local Govern-

ment Petitioners and counsel for and working with Public Interest Organization Peti-

tioners reviewed the Agencies’ certified indexes and compared them to the Agencies’ 

public rulemaking dockets, their notices of proposed and final rulemaking, their pre-

liminary and final regulatory impact statements, and NHTSA’s draft and final environ-

mental impact statements. Based on information I have received from counsel involved, 

I understand that this review necessitated well over 100 hours of attorney time. It un-

covered hundreds of materials that are missing or inadequately described in the indexes 

and/or do not appear in the Agencies’ dockets, but that, in the view of State and Local 

Government Petitioners and Public Interest Organization Petitioners, are properly part 

of the record for judicial review. 

7. On July 23, 2020, I had a telephone conversation with Ms. Kolman in which 

we discussed, inter alia, plans to negotiate a proposed briefing schedule and format in 
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these consolidated cases. I stated in that conversation that some petitioners soon would 

be sending the Agencies a letter in an effort to resolve administrative-record disputes. 

8. On July 31, 2020, Ms. Meckenstock and I emailed a letter (Attach. 1) to Ms. 

Kolman describing seven categories of materials omitted or excluded from the certified 

indexes and/or the public rulemaking dockets and requesting that the Agencies respond 

by August 12, 2020, specifying which of the materials the Agencies would agree are part 

of their administrative records; and, for materials that the Agencies would not agree are 

part of their administrative records, explaining the basis for their exclusion. For the first 

category—sources cited in the Agencies’ notices of proposed and final rulemaking, their 

preliminary and final regulatory impact statements, and NHTSA’s draft and final envi-

ronmental impact statements—the letter requested that the Agencies provide a means 

for petitioners to access any materials not specifically identified and publicly available. 

The letter also made an eighth request, namely that EPA certify that its administrative 

record for its rule includes NHTSA’s complete administrative record, just as NHTSA 

had certified that its record includes EPA’s complete administrative record; or else that 

EPA explain why particular materials in NHTSA’s administrative record are not in-

cluded in the administrative record for EPA’s rule. Ms. Meckenstock emailed the letter 

to Ms. Kolman, who emailed back the same day (July 31, 2020) to confirm receipt. 

9. On August 3, 2020, Ms. Kolman emailed me to inquire whether petitioners 

would be able to share their proposal for a briefing schedule and format later that week. 
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10. On August 6, 2020, I emailed Ms. Kolman with a briefing schedule proposed 

by all parties referred to as Coordinating Petitioners in the accompanying pleading. That 

same day, Ms. Meckenstock and I had a telephone conversation with Ms. Kolman, and 

other counsel for the Agencies to discuss the proposed briefing schedule and format. In 

that conversation, I conveyed a proposal for Coordinating Petitioners’ word allotment. 

11. On August 12, 2020, Ms. Meckenstock emailed Ms. Kolman inquiring when 

the Agencies intended to respond to Coordinating Petitioners’ proposed schedule and 

format. Ms. Kolman responded the same day by email and indicated that the Agencies 

did not yet have a response. 

12. Also on August 12, 2020, Mr. Dertke emailed Ms. Meckenstock and me a 

partial response (Attach. 2) to our letter of July 31, 2020, respecting administrative rec-

ords. In the response, the Agencies agreed that their administrative records include two 

of the seven categories of materials described in the letter (even when the materials do 

not appear in the Agencies’ certified indexes); agreed that parties could cite to materials 

in a third category; and stated the Agencies’ position that a fourth category of missing 

materials—namely, certain materials related to interagency review of EPA’s and 

NHTSA’s rules—is not part of either Agency’s administrative record. With respect to 

the other three categories of materials and the letter’s request that EPA certify that its 

administrative record for its rule includes NHTSA’s complete administrative record, 

the Agencies stated an intent to respond as soon as possible. 
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13. On August 14, 2020, I left a voicemail with Ms. Kolman inquiring if the 

Agencies had a response to Coordinating Petitioners’ proposed schedule and format. 

Ms. Kolman responded by email the same day and indicated that the Agencies did not 

yet have a response. 

14. On August 17, 2020, Ms. Meckenstock emailed Mr. Dertke inquiring when 

the Agencies intended to respond to the remaining administrative-record requests in 

our letter of July 31, 2020. Mr. Dertke did not respond to this email. 

15. On August 18, 2020, I emailed Ms. Kolman to inquire if the Agencies had a 

response to Coordinating Petitioners’ proposed schedule and format. Ms. Kolman re-

sponded the same day and indicated that the Agencies did not yet have a response. 

16. On August 19, 2020, Ms. Meckenstock emailed Mr. Dertke stating that peti-

tioners were prepared to seek this Court’s intervention on the remaining administrative-

record requests if the Agencies did not respond by August 20, 2020. 

17. On August 20, 2020, Mr. Dertke emailed Ms. Meckenstock and me a second 

response (Attach. 3) to our letter of July 31, 2020, respecting administrative records. In 

the response, the Agencies agreed that three of the remaining four categories of mate-

rials cited in the letter are part of their administrative records, including sources cited in 

the notices of proposed and final rulemaking, preliminary and final regulatory impact 

statements, and (for NHTSA) draft and final environmental impact statements—even 

if those materials are omitted from the certified indexes. The Agencies stated that they 

would be willing to work with petitioners to locate materials in this category that 
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petitioners cannot not find in the public domain. The Agencies did not agree to certify 

that the administrative record for EPA’s rule includes NHTSA’s administrative record. 

18. On August 21, 2020, I emailed Mr. Dertke asking that the Agencies commit 

to produce any undocketed source cited in the Agencies’ notices of proposed or final 

rulemaking, their preliminary or final regulatory impact statements, or NHTSA’s draft 

or final environmental impact statement, within two business days of a party’s request. 

19. On August 24, 2020, Mr. Dertke emailed Ms. Meckenstock and me to relate 

a commitment from the Agencies to use their best efforts to expeditiously produce any 

undocketed, cited source upon any petitioner’s request. 

20. Also on August 24, 2020, Ms. Kolman emailed Ms. Meckenstock and me to 

relate that the Agencies could not provide a response to Coordinating Petitioners’ pro-

posed schedule or briefing format until all petitioners had proposed word allotments 

for their merits briefs. 

21. On August 25, 2020, Public Interest Organization Petitioners and certain 

State and Local Government Petitioners moved that this Court complete or supplement 

the Agencies’ administrative records with six interagency-review materials. 

22. On August 27, 2020, Ms. Kolman emailed me and counsel for other petition-

ers to relate that the Agencies did not have a proposed briefing schedule or format and 

to request that other petitioners respond with their proposals. 

23. On September 1, 2020, I emailed Mr. Dertke on behalf of Environmental 

Defense Fund with a letter asking that the Agencies produce as expeditiously as possible, 
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and in no event later than September 8, 2020, three undocketed sources cited in the 

Agencies’ notice of final rulemaking but not included in the Agencies’ certified indexes. 

24. On September 4, 2020, all petitioners jointly moved that this Court establish 

a briefing schedule and format. 

25. On September 9, 2020, Mr. Dertke emailed with NHTSA’s partial response 

to Environmental Defense Fund’s letter of September 1, 2020. NHTSA stated that one 

of the requested sources (appendices to a source cited in the Agencies’ notice of final 

rulemaking) is not part of its administrative record. NHTSA directed me to a website 

with a link to a second requested source. Mr. Dertke indicated that NHTSA did not yet 

have a response on the third requested source. 

26. On September 10, 2020, I emailed Mr. Dertke inquiring when the Agencies 

intended to produce the third source requested in Environmental Defense Fund’s letter 

of September 1, 2020. I received no response to this email. 

27. On September 14, 2020, Ms. Kolman emailed counsel for all parties to ask 

for positions on the Agencies’ cross-motion to establish a briefing schedule and format. 

This was the first occasion on which the Agencies shared a proposed schedule and 

format with Coordinating Petitioners. 

28. On September 15, 2020, I emailed Mr. Dertke again inquiring when the Agen-

cies intended to produce the third source requested in Environmental Defense Fund’s 

letter of September 1, 2020. On September 16, 2020, Mr. Dertke emailed me to relate 
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Attachment 1 
 

07/31/2020 Letter from M. Elaine Meckenstock  

and Matthew Littleton to Chloe Kolman 
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July 31, 2020 
 
By electronic mail 
 
Chloe Kolman 
Environmental Defense Section 
Environment & Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044 
chloe.kolman@usdoj.gov 
 
Re: Competitive Enterprise Institute v. NHTSA, D.C. Cir. No. 20-1145 (and consolidated cases) 
 
Dear Ms. Kolman: 
 
Petitioner California (in Case No. 20-1167) and Public-Interest Petitioners (in Case Nos. 20-1168 
and -1169) write concerning the Certified Indices of Record (Indices) filed by EPA and NHTSA 
on July 6, 2020.  The Indices omit numerous materials that form part of the record for judicial 
review of The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 
Passenger Cars and Light Trucks, 85 Fed. Reg. 24,174 (Apr. 30, 2020) (Final Rule). We write to 
request that EPA and NHTSA both file amended Indices including these materials. Alternatively, 
for some categories of materials indicated below, petitioners would accept certification 
statements accompanying the amended Indices confirming that the materials form part of the 
record for judicial review.  
 
Please respond no later than August 12, 2020, specifying which materials discussed herein EPA 
and NHTSA agree are part of their administrative records for the Final Rule; and, where EPA or 
NHTSA disagrees, explaining the basis for their exclusion. After that date, petitioners intend to 
move that the D.C. Circuit compel completion or supplementation of the record if necessary. 
 
Following extensive efforts, we have identified the following categories of materials that appear 
to be omitted or excluded from the Indices improperly: 
 

A. Sources cited in EPA and NHTSA decision documents 
 
The agencies’ proposed and final decision documents cite numerous sources without providing 
docket identification numbers, and many of these sources are not obviously listed in the Indices. 
Petitioners’ efforts to determine which of these sources are in the Indices have been complicated 
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by the number of sources for which the agencies failed to provide docket identification numbers 
and the agencies’ inconsistent, and often incomplete, citations or descriptions.  
After extensive efforts to match sources to entries in the Indices, petitioners have been unable to 
find matches for more than 150 cited sources. See Attach. A. Because the agencies failed to 
“adequately describ[e]” several hundred other docket entries that petitioners have been unable to 
locate in the available time,1 petitioners’ list of missing sources almost certainly does not 
comprise a complete list of the sources the agencies have improperly omitted from their Indices. 
 
Petitioners request that EPA and NHTSA certify that each source cited in the Proposed or Final 
Rule, Preliminary or Final Regulatory Impact Analysis, or Draft or Final Environmental Impact 
Statement is part of each agency’s administrative record; or, in the alternative, that each agency 
amend its Index to list all sources cited in any of these documents. 
 
For multiple sources cited in the Final Rule and Final Regulatory Impact Statement, incomplete 
citations,2 broken hyperlinks,3 and missing footnotes4 make it impossible to match the sources to 
the items listed in the Indices, and indeed prevent petitioners from identifying and accessing the 
original sources at all. See Attach. A (listing several examples). Petitioners request that, in 
addition to certifying that all these sources are part of the record for judicial review, EPA and 
NHTSA identify and provide a means of access to all sources listed in Attachment A no later 
than August 21, 2020.  Petitioners also request that the agencies commit to doing the same for 
other such sources should petitioners continue to be unable to identify or access them based on 
the agencies’ citations or links, no later than five business days after receiving petitioners’ 
requests for them to do so. 
 

B. Attachments to comment letters 
 
Numerous attachments to public comments were mailed to one or both agencies in hard copy or 
on electronic media, in many cases because the attachments were too voluminous to submit via 
regulations.gov. For example, the California Air Resources Board submitted numerous 
attachments to its October 26, 2018, comment via a DVD mailed to the agencies. See Attach. B 
(index of these attachments). Based on petitioners’ review, most of these attachments were not 
docketed. Moreover, the Indices often refer to entries as “Comment submitted by [commenter 
name]” and are ambiguous as to whether attachments to the comment are also included. 
Petitioners request that EPA and NHTSA certify that, for any public comment listed in their 
Indices, attachments to that comment (whether docketed or not) are part of each agency’s 
administrative record; or, in the alternative, that the Indices be amended to list all attachments. 
                                                        
1 Fed. R. App. P. 15(b)(1)(B). 
2 E.g., 85 Fed. Reg. at 24, 604 n.1583 (citing “Barry, et al. (1995)”). 
3 E.g., id. at 24,611 n.1621 (citing https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=pet&s=
emm_epm0_pte_nusdpg&f=m). 
4 See id. at 24,514 nn. 1258-59; id. at 24,848-49 (omitting nn. 2156-67 and accompanying text). 
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This request includes, without limitation, all sources identified in Appendix B-1 and B-2 of the 
Final Environmental Impact Statement. 
 

C. Models relied upon for the Proposal, Final Rule, or Environmental Impact 
Statement 

 
The Indices do not include the full versions of computer models (including inputs, outputs, 
documentation, core models, and processors) relied upon for the Proposed or Final Rule, 
Preliminary or Final Regulatory Impact Analysis, or Draft or Final Environmental Impact 
Statement (e.g., CAFE model, NEMS for AEO 2018 and 2019, MOVES, and GREET). 
Petitioners request that EPA and NHTSA certify that all elements of these models are part of 
each agency’s administrative record; or, in the alternative, that the Indices be amended to list all 
elements of these models. 
 

D. Large datasets 
 
Petitioners request that EPA and NHTSA certify that large datasets considered by the agencies 
(e.g., NHTSA’s Fatality Analysis Reporting System crash data) are part of each agency’s 
administrative record in their entirety; or, in the alternative, that the Indices be amended to list 
such datasets in their entirety. 
 

E. Documents docketed but not posted on regulations.gov 
 
Both agencies’ Indices contain several docket entries whose content is not posted in the docket 
available at regulations.gov.5 Petitioners ask that, upon request, EPA and NHTSA commit to 
timely identifying these sources and providing them to petitioners. 
 

F. Amendments and corrections to the Final Rule 
 
Petitioners request that EPA and NHTSA amend their Indices to include the amendments to the 
Final Rule published at 85 Fed. Reg. 22,609 (Apr. 23, 2020), and the correction to the Final Rule 
published at 85 Fed. Reg. 40,901 (July 8, 2020). 
 

G. Interagency-review materials 
 
Petitioners request that EPA and NHTSA amend their Indices to include interagency-review 
materials that were or should have been made public pursuant to 42 U.S.C. § 7607(d)(4)(B)(ii) 
and/or Executive Order 12,866; materials publicly released by Senator Thomas Carper that 
prompted EPA’s Inspector General to commence an evaluation (Project No. OA&E-FY20-0269) 

                                                        
5 E.g., EPA-HQ-OAR-2018-0283-0212; EPA-HQ-OAR-2018-2083-4213. 
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of “procedural irregularities surrounding the promulgation of the [Final Rule]”; and materials 
that EPA officials have submitted to the Inspector General in connection with that evaluation. 
Petitioners request that the agencies make public, and list in amended Indices, any other 
documents that are properly part of the record for judicial review but that have not been made 
public or listed in the Indices. 
 

H. Coextensive records 
 
NHTSA’s Index is accompanied by a statement certifying, without limitation, that NHTSA’s 
administrative record incorporates EPA’s administrative record. EPA’s Index is accompanied by 
a statement certifying that EPA’s administrative record incorporates comments made to NHTSA. 
Petitioners request that EPA certify, without limitation, that its administrative record includes 
NHTSA’s administrative record; or else specify which materials in NHTSA’s administrative 
record—including materials in NHTSA’s certified index for its NEPA analysis—are excluded 
from EPA’s administrative record, and explain why. 
 

* * * 
 
Thank you for your attention. Please reach out to us if you would like to discuss anything raised 
in this letter. 
 
Sincerely, 
 
/s/ M. Elaine Meckenstock  
M. Elaine Meckenstock 
1515 Clay Street, 20th Floor 
Oakland, CA 94612-0550 
(510) 879-0299 
Elaine.Meckenstock@doj.ca.gov 
Counsel for Petitioner State of California in Case No. 20-1167 
 
/s/ Matthew Littleton  
Matthew Littleton 
Donahue, Goldberg, Weaver & Littleton 
1008 Pennsylvania Avenue SE 
Washington, DC 20003 
(202) 683-6895 
matt@donahuegoldberg.com 
Counsel for Petitioner Environmental Defense Fund  
  on behalf of all Petitioners in Cases No. 20-1168 and -1169 
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08/12/2020 Response of Daniel Dertke to  

M. Elaine Meckenstock and Matthew Littleton  
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U.S. Department of Justice 
 
Environment and Natural Resources Division 

 
LJG:DRD 
DJ # 90-5-2-3-21713 
 
Daniel R. Dertke  Telephone (202) 514-0994 
Environmental Defense Section Facsimile (202) 514-8865 
P.O. Box 7611  
Washington, DC  20044 
     
       August 12, 2020 
 
By E-mail 
 
M. Elaine Meckenstock 
1515 Clay Street, 20th Floor 
Oakland, CA 94612-0550 
(510) 879-0299 
Elaine.Meckenstock@doj.ca.gov 
 
Matthew Littleton 
Donahue, Goldberg, Weaver & Littleton 
1008 Pennsylvania Avenue SE 
Washington, DC 20003 
(202) 683-6895 
matt@donahuegoldberg.com  

 
Re:  Competitive Enterprise Institute v. NHTSA, D.C. Cir. No. 20-1145 (and 

consolidated cases) 
 
Dear Elaine and Matt, 
 

Thank you for your July 31, 2020, letter regarding the administrative record for EPA’s 
and NHTSA’s April 30, 2020, final rule.  The agencies are still reviewing some of your requests 
and intend to respond as soon as possible.  However, at this time I can address four of the eight 
categories in your letter. 

 
In category B, you state that attachments to public comment letters were either not 

docketed, or the docket entry is ambiguous as to whether attachments are included.  You identify 
as an example a DVD submitted by CARB containing numerous attachments listed in 
Attachment B to your letter.  Although attachments are not separately listed in the certified 
indices, they are listed in the corresponding docket entries in regulations.gov, and EPA and 
NHTSA confirm that for any public comment listed on their indices, attachments to that 
comment are included in the administrative record.  This includes the attachments to CARB’s 
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October 26, 2018, comment submitted via DVD.  See EPA-HQ-OAR-2018-0283-5842 in 
regulations.gov (noting as an attachment “media and physical item”).  I also note that your 
Attachment B includes the EPA and NHTSA docket/index numbers for a few entries such as on 
pp. 22-24 that may have been separately submitted by CARB and thereby have their own 
separate docket/index entries.   

 
In category E, you state that both agencies’ indices contain entries whose content is not 

posted in the docket available at regulations.gov.  However, the two examples you give, EPA-
HQ-OAR-2018-0283-0212 and EPA-HQ-OAR-2018-0283-4213, are copyrighted materials.  The 
reason why the content of these documents is restricted, and the process for inspecting them at 
each agency’s Docket Center, is clearly posted in the docket entries on regulations.gov.  
Copyright restrictions limit the agencies’ ability to make such material available on 
regulations.gov. 

 
In category F, you ask that the agencies include the April 23 amendments and the July 8 

correction notices.  Although the April 23 amendments are a separate regulatory action which 
was not part of the SAFE 2 final rule, these are both publicly available Federal Register notices 
and we do not object to anyone citing them in this petition for review. 

 
In category G, you ask that the agencies include interagency-review materials, materials 

released by Senator Carper, and documents that EPA has submitted to its Inspector General.  We 
believe those materials are not part of the administrative record unless otherwise listed on either 
agency’s index. 

 
The agencies are reviewing your categories A, C, D, and H, and as noted above intend to 

respond as soon as possible. 
 

Sincerely, 
 
__________________________ 
Daniel R. Dertke 
U.S. Department of Justice 
Environment & Natural Resources Division 
Environmental Defense Section 
 

cc:   Hunter B. Oliver, National Highway Traffic Safety Administration 
 Mark Kataoka and Seth Buchsbaum, Office of General Counsel, U.S. EPA 
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08/20/2020 Response of Daniel Dertke to  

M. Elaine Meckenstock and Matthew Littleton  
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U.S. Department of Justice 
 
Environment and Natural Resources Division 

 
LJG:DRD 
DJ # 90-5-2-3-21713 
 
Daniel R. Dertke  Telephone (202) 514-0994 
Environmental Defense Section Facsimile (202) 514-8865 
P.O. Box 7611  
Washington, DC  20044 
     
       August 20, 2020 
 
By E-mail 
 
M. Elaine Meckenstock 
1515 Clay Street, 20th Floor 
Oakland, CA 94612-0550 
(510) 879-0299 
Elaine.Meckenstock@doj.ca.gov 
 
Matthew Littleton 
Donahue, Goldberg, Weaver & Littleton 
1008 Pennsylvania Avenue SE 
Washington, DC 20003 
(202) 683-6895 
matt@donahuegoldberg.com  

 
Re:  Competitive Enterprise Institute v. NHTSA, D.C. Cir. No. 20-1145 (and 

consolidated cases) 
 
Dear Elaine and Matt, 
 

This is to follow up on my August 12 response to your July 31, 2020, letter regarding the 
administrative record for EPA’s and NHTSA’s April 30, 2020, final rule.  I previously addressed 
categories B, E, F, and G, and can now address categories A, C, D, and H.  

 
In category A, EPA and NHTSA confirm that each source cited in the Proposed or Final 

Rule, or the Preliminary or Final Regulatory Impact Analysis, is part of each agency’s 
administrative record.  Each source cited in the Draft or Final Environmental Impact Statement is 
part of NHTSA’s administrative record.  However, unless listed on EPA’s certified index or 
otherwise addressed herein, each source cited in the Draft or Final Environmental Impact 
Statement is not part of EPA’s administrative record. 
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You note that the preamble for the Final Rule is missing footnotes 1258-1259, and is 
missing footnotes 2156-2167 and accompanying text.  This appears to be an inadvertent 
omission.  The original language and footnotes appear verbatim in the Final Regulatory Impact 
Analysis.  Missing footnotes 1258-1259 should correspond to footnotes 1384-1385 in the Final 
Regulatory Impact Analysis (at page 678).  Missing footnotes 2156-2167 should correspond to 
footnotes 2282-2293 in the Final Regulatory Impact Analysis (at pages 1221-1223).   

 
Finally, for category A you also note that there are incomplete citations and broken 

hyperlinks in the Final Rule and/or in the Final Regulatory Impact Analysis, and your 
Attachment A lists several examples.  However, many of the documents you identified consist of 
full citations to public documents that should be readily identifiable and are equally available to 
Petitioners as to the agencies.  Could you clarify whether you are asking the agencies to produce 
each of the documents listed in your Attachment A, or whether there is a subset of documents 
that you cannot locate and anticipate needing?  We are willing to work with you on this point but 
further discussion would be helpful. 

 
In categories C and D you ask about computer models (and their elements) and large 

datasets (in their entirety).  EPA and NHTSA confirm that any computer model or dataset the 
agency considered or relied on is included in that agency’s administrative record, although one 
of the models contains copyrighted components (which I’ve addressed separately). 

 
In category H you ask whether EPA’s administrative record includes NHTSA’s 

administrative record in its entirety.  It does not.  For example, as noted above, EPA’s 
administrative record does not necessarily include sources cited in the Draft or Final 
Environmental Impact Statement. 

 
In addition, in your August 19 email you requested a clarification regarding copyrighted 

materials.  EPA and NHTSA confirm that if the parties cite to any of those materials in their 
briefs, the agencies will not object to the inclusion of those materials in the joint appendix.  
However, a separate volume may be necessary, either filed under seal or subject to a protective 
order.  The agencies are willing to investigate that issue further if copyrighted materials are cited 
in briefs. 

 
Please let me know if you have any questions regarding the agencies’ responses. 
 

Sincerely, 
 
__________________________ 
Daniel R. Dertke 
U.S. Department of Justice 
Environment & Natural Resources Division 
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Environmental Defense Section 
 

cc:   
Hunter B. Oliver, Office of the Chief Counsel, National Highway Traffic Safety Administration 

 Mark Kataoka and Seth Buchsbaum, Office of General Counsel, U.S. EPA 
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