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ORAL ARGUMENT NOT YET SCHEDULED

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

American Lung Association, et al.,
Petitioners,

No. 19-1140
V. (and consolidated cases)
U.S. Environmental Protection Agency, et al.,

Respondents.

D T S N N W N W N S

UNOPPOSED MOTION OF COORDINATING PETITIONERS FOR
EXTENSION AND MODIFICATION OF BRIEFING SCHEDULE

Petitioners States and Municipalities (Nos. 19-1165, 19-1177), Public Health
and Environmental Organizations (Nos. 19-1140, 19-1166, 19-1173), Clean
Energy Trade Associations (Nos. 19-1186, 19-1187), Power Companies (No. 19-
1188), and Petitioner-Intervenor State of Nevada (collectively, “Coordinating
Petitioners”) respectfully move for a 21-day extension of time to file petitioners’
opening briefs, and a corresponding modification of the briefing schedule for all
parties and amici as set forth below. Coordinating Petitioners have consulted with
counsel for the other parties. Counsel for respondents United States Environmental
Protection Agency, et al. (“EPA”) has stated that respondents agree to the relief

requested in this motion. All counsel for other parties that provided positions on
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this motion by the time requested stated that their clients either consent to, do not
oppose, or take no position.!

These consolidated petitions seek review of the “Repeal of the Clean Power
Plan; Emission Guidelines for Greenhouse Gas Emissions from Existing Electric
Utility Generating Units; Revisions to Emission Guidelines Implementing
Regulations,” 84 Fed. Reg. 32,520, (July 8, 2019) (“Rule”). On January 31, 2020,
this Court entered an order (ECF No. 1826621) establishing a briefing schedule
under which opening briefs are due on March 27, 2020. Under the Court’s order, as

many as seven distinct sets of petitioners may file opening briefs. See id.

! Counsel for Public Health and Environmental Organizations sent an email
to liaison counsel at approximately 5:15 p.m. eastern on March 18 seeking parties’
positions on the motion and requesting a response by close-of-business on March
19. Petitioner Westmoreland Mining Holdings LLC and Respondent-Intervenors
AEP Generation Resources Inc.; AEP Generating Company; America's Power;
Appalachian Power Company; Chamber of Commerce of the United States;
Georgia Power Company; Indiana Michigan Power Company; Kentucky Power
Company; National Rural Electric Cooperative Association; National Mining
Association; Nevada Gold Mines LLC and Nevada Gold Energy LLC (previously
Newmont Nevada Energy Investment); Public Service Company of Oklahoma;
Southwestern Electric Power Company; State of North Dakota, and Wheeling
Power Company consent to the relief requested. Respondent-Intervenors Indiana
Energy Association; Indiana Utility Group; and the states of Alabama; Alaska;
Arkansas; Georgia; Indiana; Kansas; Kentucky; Louisiana; Missouri; Montana;
Nebraska; Ohio; Oklahoma; South Carolina; South Dakota; Texas; Utah; West
Virginia, and Wyoming do not oppose. Petitioners Biogenic CO2 Coalition and
North American Coal Corporation take no position. Other parties had not
responded as of the time by which response was requested.
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Coordinating Petitioners include four coalitions of parties who challenge the
Rule as unlawful and under-protective of public health and welfare. State and
Municipal Petitioners and Petitioner-Intervenor Nevada include 23 states, the
District of Columbia, and seven cities; Public Health and Environmental
Petitioners include 13 nonprofit public health and environmental organizations;
Power Company Petitioners include six power companies and an association of
power companies; and Clean Energy Trade Association Petitioners include the
American Wind Energy Association, Advanced Energy Economy, and the Solar
Energy Industries Association.

Recent developments associated with the COVID-19 pandemic? have
presented significant logistical challenges for Coordinating Petitioners and have
presented a set of rapidly evolving changes in work environments for counsel.
Some counsel actively involved in the briefing for Coordinating Petitioners —
including those located in the San Francisco Bay Area — are subject to “shelter in

place” orders prohibiting activity outside the home other than enumerated essential

2 See President of the United States, Proclamation on Declaring a National
Emergency Concerning the Novel Coronavirus Disease (COVID-19) Outbreak
(Mar. 13, 2020), https://www.whitehouse.gov/presidential-actions/proclamation-
declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-
outbreak/; World Health Org., Novel Coronavirus (COVID-19) Situation,
https://experience.arcgis.com/experience/685d0ace521648f8aSbeeeee1b9125¢d.
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purposes such as purchasing food.? In other areas — including New York City and
Washington, D.C. — employers, consistent with recommendations of public health
authorities, have closed workplaces and instituted remote working arrangements.
In all areas where counsel actively involved in preparing the briefs for
Coordinating Petitioners live and work, schools and most day-care facilities are
closed for at least the next several weeks, and alternative child-care options are
limited or non-existent. As a result, many counsel and client representatives have
children at home throughout the work day, which in some cases significantly limits
their availability to work. Some counsel face other significant challenges
associated with the pandemic that limits the amount of time available to them to
work on this litigation.

These challenges significantly impinge upon Coordinating Petitioners’
ability to complete their briefs by the March 27 deadline. The challenges are
particularly acute because the four Coordinating Petitioner coalitions are of
briefing the case collaboratively, dividing up issues to avoid duplication, and

sharing an aggregate briefing word limit. Accordingly, the briefing requires

3 E.g., Order of the Health Officer of the City and County of San Francisco,
No. C19-07 (“Order of the Health Officer of the City and County of San Francisco
Directing All Individuals in the County to Shelter at their Place of Residence ...”),
https://www.sfdph.org/dph/alerts/files/HealthOrderC19-07-%20Shelter-in-
Place.pdf. Five other Bay Area counties have issued such orders.

4
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consultation among many different counsel and organizations, and each brief must
be reviewed by multiple Petitioner coalitions. Approval of the briefs will require
extensive coordination, including by attorney general’s offices and client agencies
of 23 states. The significant challenges faced by Coordinating Petitioners are
exacerbated by the current obstacles in contacting supervisors and client agencies
to complete review and approval of briefs and declarations in support of
Petitioners’ standing. The requested extension is therefore necessary to allow
Coordinating Petitioners to complete their work despite these disruptions.
Coordinating Petitioners have discussed modifications to the briefing
schedule with counsel for Respondents to arrive at mutually acceptable dates.
Based on those discussions, Coordinating Petitioners request that the due date for
opening briefs, and all other due dates, be extended by 21 days, with the exception
that the due date for submission of the deferred appendix and final briefs be
extended by 14 days. (Word limits and limits on the number of briefs would
remain as set forth in this Court’s January 31, 2020 order). The revised briefing

schedule would be as follows:

Briefs for Coordinating Petitioners April 17,2020
Brief for Biogenic CO2 Coalition April 17,2020
Brief for Coal Industry Petitioners April 17,2020
Brief for Robinson Petitioners April 17,2020
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Brief(s) of Amici Curiae for Petitioners April 24, 2020
Brief for Respondents June 16, 2020
Brief(s) of Amici Curiae for Respondents June 23, 2020
Briefs for Coordinating Petitioners July 16, 2020
as Intervenors for Respondents
Briefs for Industry & State Intervenors July 16, 2020
as Intervenors for Respondents
Brief for the State of North Dakota July 16, 2020
as Intervenor for Respondents
Reply Briefs for Coordinating Petitioners July 30, 2020
Reply Brief for Biogenic CO2 Coalition July 30, 2020
Reply Brief for Coal Industry Petitioners July 30, 2020
Reply Brief for Robinson Petitioners July 30, 2020
Deferred Appendix August 6, 2020
Final Briefs August 13, 2020
Conclusion

Coordinating Petitioners respectfully request that the Court grant this

unopposed motion and enter the revised briefing schedule set forth above.
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Dated: March 19, 2020

Respectfully submitted,
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FOR THE STATE OF NEW YORK

LETITIA JAMES
Attorney General

/s/ Michael J. Myers*
Barbara D. Underwood
Solicitor General

Steven C. Wu

Deputy Solicitor General
David S. Frankel
Assistant Solicitor General
Michael J. Myers

Senior Counsel

Andrew G. Frank

Brian M. Lusignan

Gavin G. McCabe
Assistant Attorneys General
The Capitol

Albany, NY 12224

(518) 776-2400

4 Counsel for the State of New York represents that the other state and
municipal parties listed in the signature blocks herein consent to this filing.
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FOR THE STATE OF CALIFORNIA

XAVIER BECERRA
ATTORNEY GENERAL

Robert W. Byrne

Sally Magnani

Senior Assistant Attorneys General
David A. Zonana

Supervising Deputy Attorney General
Jonathan A. Wiener

M. Elaine Meckenstock

Timothy E. Sullivan

Elizabeth B. Rumsey

Theodore A.B. McCombs

Deputy Attorneys General

1515 Clay Street

Oakland, CA 94612

(510) 879-1300

Attorneys for the State of California,
by and through Governor Gavin
Newsom, the California Air
Resources Board, and Attorney
General Xavier Becerra

FOR THE STATE OF COLORADO

PHILIP J. WEISER
ATTORNEY GENERAL

Eric R. Olson

Solicitor General

Office of the Attorney General
1300 Broadway, 10th Floor
Denver, CO 80203

(720) 508-6548
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FOR THE STATE OF
CONNECTICUT

WILLIAM TONG
ATTORNEY GENERAL
Matthew I. Levine

Scott N. Koschwitz

Assistant Attorneys General
Office of the Attorney General
165 Capitol Avenue

Hartford, CT 06106

(860) 808-5250

FOR THE STATE OF DELAWARE

KATHLEEN JENNINGS
ATTORNEY GENERAL
Valerie S. Edge

Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3d Floor
Dover, DE 19904

(302) 739-4636

FOR THE STATE OF HAWAII

CLARE E. CONNORS
ATTORNEY GENERAL
William F. Cooper

Deputy Attorney General

465 S. King Street, Room 200
Honolulu, HI 96813

(808) 586-4070
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FOR THE STATE OF ILLINOIS FOR THE STATE OF MARYLAND
KWAME RAOUL BRIAN E. FROSH

ATTORNEY GENERAL ATTORNEY GENERAL

Matthew J. Dunn John B. Howard, Jr.

Daniel I. Rottenberg Joshua M. Segal

Assistant Attorneys General Steven J. Goldstein

69 W. Washington St., 18th Floor Special Assistant Attorneys General
Chicago, IL 60602 200 St. Paul Place, 20™ Floor

(312) 814-3816 Baltimore, MD 21202

(410) 576-6300

Roberta R. James

Deputy Counsel

Office of the Attorney General
Maryland Dept. of Environment
1800 Washington Blvd.
Baltimore, MD 21230

(410) 537-3748

FOR THE STATE OF MAINE FOR THE COMMONWEALTH OF
MASSACHUSETTS

AARON M. FREY

ATTORNEY GENERAL MAURA HEALEY

Laura E. Jensen ATTORNEY GENERAL

Assistant Attorney General Melissa A. Hoffer

6 State House Station Christophe Courchesne

Augusta, ME 04333 Assistant Attorneys General

(207) 626-8868 Megan M. Herzog

Special Assistant Attorney General
Environmental Protection Division
One Ashburton Place, 18" Floor
Boston, MA 02108

(617) 963-2423
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FOR THE PEOPLE OF THE STATE
OF MICHIGAN

DANA NESSEL

ATTORNEY GENERAL

Zachary C. Larsen

Gillian E. Wener

Assistant Attorneys General
Environment, Natural Resources, and
Agriculture Division

P.O. Box 30755

Lansing, MI 48909

(517) 335-7664

FOR THE STATE OF MINNESOTA

KEITH ELLISON

ATTORNEY GENERAL

Peter N. Surdo

Special Assistant Attorney General
445 Minnesota Street, Suite 900
St. Paul, MN 55101-2127

(651) 757-1244

FOR THE STATE OF NEVADA

AARON D. FORD

ATTORNEY GENERAL

Heidi Parry Stern

Solicitor General

Office of the Nevada Attorney
General

555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
702-486-3420
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FOR THE STATE OF NEW JERSEY

GURBIR S. GREWAL
ATTORNEY GENERAL

Lisa J. Morelli

Deputy Attorney General
Division of Law

R.J. Hughes Justice Complex
25 Market Street, P.O. Box 093
Trenton, NJ 08625

(609) 376-2708

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL

Anne Minard

Special Assistant Attorney General
Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

(505) 490-4045
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FOR THE STATE OF NORTH
CAROLINA

JOSHUA H. STEIN
ATTORNEY GENERAL

Dan Hirschman

Senior Deputy Attorney General
Taylor Crabtree

Asher Spiller

Assistant Attorneys General
North Carolina Department of Justice
P.O. Box 629

Raleigh, NC 27602

(919) 716-6400

FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL
Paul Garrahan
Attorney-in-Charge

Steve Novick

Special Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4593
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FOR THE COMMONWEALTH OF
PENNSYLVANIA

JOSH SHAPIRO

ATTORNEY GENERAL

Ann R. Johnston

Senior Deputy Attorney General
Public Protection Division, Health
Care Section

Aimee D. Thomson

Deputy Attorney General
Impact Litigation Section
Pennsylvania Office of Attorney
General

1600 Arch St., Suite 300
Philadelphia, PA 19103

(267) 940-6696

FOR THE STATE OF RHODE
ISLAND

PETER F. NERONHA
ATTORNEY GENERAL

Gregory S. Schultz

Special Assistant Attorney General
Office of the Attorney General

150 South Main Street

Providence, RI 02903

(401) 274-4400
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FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR.
ATTORNEY GENERAL
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-3186

FOR THE COMMONWEALTH OF
VIRGINIA

MARK HERRING

ATTORNEY GENERAL

Donald D. Anderson

Deputy Attorney General

Paul Kugelman, Jr.

Sr. Asst. Attorney General and Chief
Caitlin Colleen Graham O’Dwyer
Assistant Attorney General
Environmental Section

202 North 9™ Street

Richmond, VA 23219

(804) 371-8329

FOR THE STATE OF
WASHINGTON

ROBERT W. FERGUSON
ATTORNEY GENERAL
Christopher H. Reitz

Emily C. Nelson

Assistant Attorneys General
Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586-4614
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FOR THE STATE OF WISCONSIN

JOSHUA L. KAUL
ATTORNEY GENERAL

Gabe Johnson-Karp

Assistant Attorney General
Wisconsin Department of Justice
P.O. Box 7857

Madison, WI 5307-7857

(608) 267-8904

FOR THE DISTRICT OF
COLUMBIA

KARL A. RACINE

ATTORNEY GENERAL

Loren L. AliKhan

Solicitor General

Office of the Attorney General

441 Fourth Street, NW, Ste. 630 South
Washington, D.C. 20001

(202) 727-6287

FOR THE CITY OF BOULDER

TOM CARR

CITY ATTORNEY

Debra S. Kalish

City Attorney’s Office

1777 Broadway, Second Floor
Boulder, CO 80302

(303) 441-3020
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FOR THE CITY OF CHICAGO

MARK A. FLESSNER
CORPORATION COUNSEL
Benna Ruth Solomon

Deputy Corporation Counsel
Jared Policicchio

Supervising Assistant Corporation
Counsel

30 N. LaSalle Street, Suite 800
Chicago, IL 60602

(312) 744-7764

FOR THE CITY AND COUNTY OF
DENVER

KRISTIN M. BRONSON

CITY ATTORNEY

Lindsay S. Carder

Edward J. Gorman

Assistant City Attorneys

201 W. Colfax Avenue, Dept. 1207
Denver, Colorado 80202

(720) 913-3275

FOR THE CITY OF LOS ANGELES

MICHAEL N. FEURER

CITY ATTORNEY

Michael J. Bostrom

Assistant City Attorney

Los Angeles City Attorney’s Office
200 N. Spring St., 14™ Floor

Los Angeles, CA 90012

(213) 978-1882
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FOR THE CITY OF NEW YORK

JAMES E. JOHNSON
CORPORATION COUNSEL
Christopher G. King

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007

(212) 356-2319

FOR THE CITY OF
PHILADELPHIA

MARCEL S. PRATT

CITY SOLICITOR

Scott J. Schwarz

Patrick K. O’Neill

Divisional Deputy City Solicitors
The City of Philadelphia
Law Department

One Parkway Building

1515 Arch Street, 16" Floor
Philadelphia, PA 19102-1595
(215) 685-6135

FOR THE CITY OF SOUTH MIAMI

THOMAS F. PEPE

CITY ATTORNEY

City of South Miami

1450 Madruga Avenue, Ste 202
Coral Gables, Florida 33146
(305) 667-2564
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/s/ James P. Duffy

Ann Brewster Weeks

James P. Dufty

Clean Air Task Force

114 State Street, 6™ Floor

Boston, MA 02109

(617) 359-4077

aweeks(@catf.us

jdufty@catf.us

Counsel for American Lung
Association, American Public Health
Association, Appalachian Mountain
Club, Clean Air Council, Clean
Wisconsin, Conservation Law
Foundation, and Minnesota Center for
Environmental Advocacy

/s/ Joanne Spalding

Joanne Spalding

Sierra Club

2101 Webster Street, Suite 1300
Oakland, CA 94612

(415) 977-5725
joanne.spalding(@sierraclub.org

Andres Restrepo

Sierra Club

50 F Street NW, 8 Floor
Washington, DC 20001

(202) 650-6062
andres.restrepo(@sierraclub.org

Vera Pardee

Law Office of Vera Pardee
726 Euclid Avenue
Berkeley, CA 94708

(858) 717-1448
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/s/ Sean H. Donahue

Sean H. Donahue

Susannah L. Weaver

Donahue, Goldberg, Weaver,

& Littleton

1008 Pennsylvania Ave., SE
Washington, DC 20003

(202) 277-7085
sean(@donahuegoldberg.com
susannah@donahuegoldberg.com

Tomas Carbonell

Benjamin Levitan

Vickie L. Patton
Environmental Defense Fund
1875 Connecticut Ave., NW
Suite 600

Washington, DC 20009
(202) 387-3500
tcarbonell@edf.org
blevitan@edf.org
vpatton@edf.org

Counsel for Environmental
Defense Fund

/s/ David Doniger

David Doniger

Benjamin Longstreth

Melissa J. Lynch

Natural Resources Defense Council
1152 15th Street, NW, Suite 300
Washington, DC 20005

(202) 289-2403
ddoniger(@nrdc.org
blongstreth(@nrdc.org
llynch@nrdc.org
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pardeelaw(@gmail.com
Counsel for Sierra Club

/s/ Clare Lakewood

Clare Lakewood

Howard M. Crystal

Center for Biological Diversity
1212 Broadway, Suite 800
Oakland, CA 94612

(415) 844-7121
clakewood@biologicaldiversity.org

Document #1834423

Filed: 03/19/2020 Page 15 of 18

Counsel for Natural Resources Defense
Council

/s/Brittany E. Wright

Brittany E. Wright

Jon A. Mueller

Chesapeake Bay Foundation, Inc.
6 Herndon Avenue

Annapolis, MD 21403

(443) 482-2077
bwright(@cbf.org

hcrystal@biologicaldiversity.org
Counsel for Center for Biological
Diversity

/s/ Howard Learner

Howard Learner

Scott Strand

Alda Yuan

Environmental Law & Policy Center
35 E Wacker Dr. Suite 1600
Chicago, IL 60601

(312) 673-6500
hlearner(@elpc.org
sstrand(@elpc.org

ayuan(@elpc.org

Counsel for Environmental Law &
Policy Center

imueller@cbf.org

Counsel for Chesapeake Bay
Foundation Inc.

/s/ Kevin Poloncarz

Kevin Poloncarz

Donald L. Ristow

Jake Levine

COVINGTON & BURLING LLP
Salesforce Tower

415 Mission Street, 54th Floor

San Francisco, CA 94105-2533

(415) 591-7070
kpoloncarz@cov.com

Counsel for Consolidated Edison, Inc.,
Exelon Corporation, National Grid
USA, New York Power Authority,
Power Companies Climate Coalition,
Public Service Enterprise Group
Incorporated, and Sacramento
Municipal Utility District
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/s/ Rick Umoff

Rick Umoff

Regulatory Counsel and California
Director, State Affairs

Solar Energy Industries Association
505 9th St. NW, Suite 800
Washington D.C. 20004
Telephone: (202) 556-2877
Facsimile: (202) 682-0559
rumoff(@seia.org

Counsel for SEIA

/s/ Jeffery Scott Dennis

Jeffery S. Dennis

Managing Director and General
Counsel

Advanced Energy Economy
1000 Vermont Ave. NW Suite 300
Washington, D.C. 20005
202.383.1950

jdennis@aee.net

Counsel for Advanced Energy
Economy
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/s/ Gene Grace

Gene Grace

General Counsel

Gabe Tabak

Counsel

American Wind Energy Association
1501 M Street NW, Suite 1000
Washington DC 20005
Telephone: (202) 383-2529
Facsimile: (202) 383-2505
gorace(@awea.org
gtabak(@awea.org

Counsel for AWEA




USCA Case #19-1140 Document #1834423 Filed: 03/19/2020 Page 17 of 18

CERTIFICATE OF SERVICE
Pursuant to Rule 25 of the Federal Rules of Appellate Procedure and Circuit
Rule 25(c), I hereby certify that, on this 19th day of March 2020, I caused the
foregoing Unopposed Motion of Coordinating Petitioners for Extension and
Modification of Briefing Schedule to be electronically filed with the Clerk of the
Court by using the Court’s CM/ECF system. All registered CM/ECF users will be
served by the Court’s CM/ECF system.

/s/ Michael J. Myers
Michael J. Myers

17



USCA Case #19-1140 Document #1834423 Filed: 03/19/2020 Page 18 of 18

CERTIFICATE OF COMPLIANCE

1. Pursuant to Fed. R. App. P. 27(d)(2), I hereby certify that Unopposed
Motion of Coordinating Petitioners for Extension and Modification of
Briefing Schedule complies with the type-volume limitations. According to the
word processing system used in this office, this document, exclusive the caption,
signature block, and any certificates of counsel, contains 1,140 words.

2. Pursuant to Fed. R. App. P. 32(a)(5)-(6), I hereby certify that
Unopposed Motion of Coordinating Petitioners for Extension and
Modification of Briefing Schedule complies with the typeface requirements and
the type-style requirements because it has been prepared in a proportionally spaced

typeface in 14-point Times New Roman.

Dated: March 19, 2020

/s/ Michael J. Myers
Michael J. Myers
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