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ORAL ARGUMENT NOT YET SCHEDULED

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
STATE OF NORTH DAKOTA, )
)
Petitioner, )
)
V. ) No. 17-1014 and

) consolidated cases
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
)

PETITIONERS’ AND MOVANT-PETITIONER-INTERVENORS’
RESPONSE IN SUPPORT OF
EPA’S MOTION TO HOLD CASES IN ABEYANCE

Petitioners and Movant-Petitioner-Intervenors (“Petitioners”) in these
consolidated cases hereby respond in support of Respondent United States
Environmental Protection Agency’s (“EPA”) motion to hold the cases in abeyance.
ECF No. 1668936 (Mar. 31, 2017). For the reasons discussed below, and in
Petitioners’ and Petitioner-Intervenors’ April 6, 2017 response in support of EPA’s
companion abeyance motion in West 1irginia v. EPA, No. 15-1363 (and consolidated
cases) (“West Virginia”), ECF No. 1669984, the motion should be granted.

1. Three days before the presidential inauguration, EPA published in the
Federal Register a notice of final action denying multiple petitions to reconsider the

Clean Power Plan rule. 82 Fed. Reg. 4864 (Jan. 17, 2017). Seventeen petitions for
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review of that reconsideration denial have been filed and consolidated under lead case
No. 17-1014. Each of the parties in this consolidated proceeding is also a party in West
Virginia, which involves the closely related challenges to the underlying Clean Power
Plan rule.

2. Because EPA’s action to deny reconsideration of the Clean Power Plan
rule has ripened several issues raised in the West [irginia litigation, some Petitioners
have moved to sever their petitions for review from this proceeding and to
consolidate them with West Iirginia.' Those movants argue that supplemental briefing
is required in West Virginia to resolve objections to the Clean Power Plan rule that the
Court was previously barred from reviewing and that the Court can no longer fully
dispose of the West 1/irginia litigation by resolving only those issues previously briefed
and argued in that case. See, e.g., Reply of Util. Air Regulatory Grp. et al. in Support of

Joint Mot. to Sever and Consolidate at 4-5, ECF No. 1666890.

" As of the time of this filing, parties in eight of the seventeen challenges to
EPA’s reconsideration denial action have filed motions to sever their petitions for
review: Utility Air Regulatory Group and American Public Power Association, No.
17-1018, ECF No. 1663047 (Feb. 24, 2017); LG&E and KU Energy LL.C, No. 17-
1019, ECF No. 1663047 (Feb. 24, 2017); Entergy Corporation, No. 17-1037, ECF
No. 1668921 (Mar. 31, 2017); Westar Energy, Inc., No. 17-1062, ECF No. 1668921
(Mar. 31, 2017); NorthWestern Corporation, No. 17-1081, ECF No. 1668921 (Mar.
31, 2017); National Association of Home Builders, No. 17-1023, ECF No. 1668929
(Mar. 31, 2017); State of West Virginia et al., No. 17-1022, ECF No. 1668952 (Mar.
31, 2017); and State of North Dakota, No. 17-1014, ECF No. 1670187 (Apr. 7, 2017).

2.
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3. EPA has since published a notice in the Federal Register that it is
reviewing the Clean Power Plan rule. 82 Fed. Reg. 16,329 (Apr. 4, 2017). “[B]y
extension,” EPA is also reviewing the reconsideration denial at issue in this case. EPA
Mot. at 1, 7, ECF No. 1668936. That review could lead to a substantial amendment or
even repeal of the rule. Any such action would almost certainly moot both the
reconsideration denial itself and the challenges to that action, obviating the basis and
need for this litigation.

4. To avoid wasting judicial and party resources, the Court should follow
its ordinary practice of placing these cases in abeyance during the pendency of EPA’s
review. Petitioners’ response in support of EPA’s motion to put the Clean Power Plan
rule litigation in abeyance notes that abeyance will not prejudice any party or harm the
public interest, and will prevent the Court from issuing an advisory opinion that
“would accomplish nothing.” Pet’rs’ & Pet-Intervenors’ Resp. in Supp. of EPA’s Mot.
to Hold Cases in Abeyance at 6, West 1zrginia, ECF No. 1669984 (Apr. 6, 2017)
(quoting Akzachak Native Cmty. v. Dep’t of Interior, 827 F.3d 100, 106 (D.C. Cir. 2010)).
Petitioners incorporate here by reference the arguments made in support of abeyance
in that response.

For the reasons stated above, Petitioners respectfully urge the Court to grant
EPA’s motion to place these cases in abeyance pending EPA’s review of the Clean

Power Plan rule.
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/s/ Tauna M. Szymanski
F. William Brownell
Allison D. Wood

Henry V. Nickel

Tauna M. Szymanski
Andrew D. Knudsen
HUNTON & WILLIAMS LLP
2200 Pennsylvania Avenue, N.W.
Washington, D.C. 20037
Tel: (202) 955-1500
bbrownell@hunton.com
awood@hunton.com
hnickel@hunton.com
tszymanski@hunton.com
aknudsen@hunton.com

Counsel for Petitioners Utility Air Regulatory
Group and American Public Power Association
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Respectfully submitted,

/s/ Elbert Lin
Patrick Morrisey
ATTORNEY GENERAL OF WEST
VIRGINIA
Elbert Lin
Solicitor General
Counsel of Record
Erica N. Peterson
Assistant Attorney General
State Capitol Building 1, Room 26-E
Charleston, WV 25305
Tel: (304) 558-2021
Fax: (304) 558-0140
elbert.lin@wvago.gov

Counsel for Petitioner State of West Virginia
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/s/ Peter S. Glaser

Peter S. Glaser

TROUTMAN SANDERS LILP

401 Ninth Street N.W., Suite 1000
Washington, D.C. 20004

Tel: (202) 274-2998

petet.glaser(@troutmansanders.com

Carroll W. McGutffey 111

M. Buck Dixon

TROUTMAN SANDERS LLLP

600 Peachtree Street, N.E., Suite 5200
Atlanta, GA 30308

Tel: (404) 885-3000
mack.mcguffey@troutmansanders.com
buck.dixon@troutmansanders.com

Counsel for Petitioner National Mining
Association

/s/ Geoffrey K. Barnes
Geoffrey K. Barnes

Wendlene M. Lavey

John D. Lazzaretti

Robert D. Cheren

SQUIRE PATTON BOGGS (US) LLP
4900 Key Tower

127 Public Square

Cleveland, OH 44114

Tel: (216) 479-8646
geoffrey.barnes@squirepb.com
wendy.lavey(@squirepb.com

Counsel for Petitioner Murray Energy
Corporation
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/s/ Scott A. Keller
Ken Paxton
ATTORNEY GENERAL OF TEXAS
Jettrey C. Mateer
First Assistant Attorney General
Scott A. Keller
Solicitor General
Counsel of Record
J. Campbell Barker
Deputy Solicitor General
P.O. Box 12548
Austin, TX 78711-2548
Tel: (512) 936-1700

scott.keller@texasattorneygeneral.gov

Counsel for Petitioner State of Texas

/s/ Robert Tambling
Steven T. Marshall

ATTORNEY GENERAL OF ALABAMA
Robert Tambling

Assistant Attorney General

Counsel of Record
501 Washington Avenue
Montgomery, AL 36130
Tel: (334) 353-2609
rtambling@ago.state.al.us

Counsel for Petitioner State of Alabama
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/s/ Thomas A. Lorenzen
Thomas A. Lorenzen

Mark Thomson

CROWELL & MORING LLP
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004
Tel: (202) 624-2500

tlorenzen@crowell.com

Counsel for Petitioner National Rural Electric
Cooperative Association

Of Counsel

Rae Cronmiller
Environmental Counsel
NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION
4301 Wilson Blvd.
Arlington, VA 22203

Tel: (703) 907-5500

rae.cronmiller@nreca.coop

Counsel for Petitioner National Rural Electric
Cooperative Association

/s/ E. William Brownell

F. William Brownell

Eric J. Murdock

HUNTON & WILLIAMS LLP

2200 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Tel: (202) 955-1500
bbrownell@hunton.com
emurdock@hunton.com

Counsel for Petitioner LG>E and KU Energy
LI.C
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/s/ Dominic E. Draye
Mark Brnovich
ATTORNEY GENERAL OF ARIZONA
Dominic E. Draye
Solicitor General
Counsel of Record
Keith Miller
Assistant Solicitor General
Maureen Scott
Janet Wagner
Arizona Corp. Commission,
Staff Attorneys
1275 West Washington
Phoenix, AZ 85007
Tel: (602) 542-5025
dominic.draye@azag.gov
keith.miller@azag.gov

Counsel for Petitioner State of
Arizona Corporation Commiission

/s/ Lee Rudofsky
Leslie Rutledge

ATTORNEY GENERAL OF ARKANSAS
Lee Rudofsky

Solicitor General

Counsel of Record
Jamie L. Ewing

Assistant Attorney General
323 Center Street, Suite 400
Little Rock, AR 72201
Tel: (501) 682-5310
lee.rudofsky(@arkansasag.gov

Counsel for Petitioner State of Arkansas
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/s/ Megan H. Berge

Megan H. Berge

Leslie Couvillion

BAKER BOTTS L.L.P.

1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Tel: (202) 639-7700
megan.berge@bakerbotts.com
leslie.couvillion@bakerbotts.com

Counsel for Petitioner National Association of
Home Builders

/s/ William M. Bumpers
William M. Bumpers

Megan H. Berge

Leslie Couvillion

BAKER BOTTS L.L.P.

1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Tel: (202) 639-7700
william.bumpers@bakerbotts.com
megan.berge@baketrbotts.com
leslie.couvillion@bakerbotts.com

Counsel for Petitioner NorthW estern
Corporation d/ b/ a NorthWestern Energy

/s/ William M. Bumpers

William M. Bumpers

Megan H. Berge

Leslie Couvillion

BAKER BOTTS L.L.P.

1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Tel: (202) 639-7700
william.bumpers@bakerbotts.com
megan.berge@baketbotts.com
leslie.couvillion@bakerbotts.com

Counsel for Petitioner Westar Energy, Inc.
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/s/ Sarah Hawkins Warren
Christopher M. Carr

ATTORNEY GENERAL OF GEORGIA
Sarah Hawkins Warren

Solicitor General

Counsel of Record
40 Capitol Square S.W.
Atlanta, GA 30334
Tel: (404) 656-3300

swarten@law.ga.gov

Counsel for Petitioner State of Georgia

/s/ Thomas M. Fisher
Curtis T. Hill, Jr.

ATTORNEY GENERAL OF INDIANA
Thomas M. Fisher

Solicitor General

Connsel of Record
Indiana Government Ctr. South
Fifth Floor
302 West Washington Street
Indianapolis, IN 46205
Tel: (317) 232-6247
tom.fisher(@atg.in.gov

Counsel for Petitioner State of Indiana
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/s/ C. Grady Moore, 111 /s/ Jeffrey A. Chanay

C. Grady Moore, 111 Derek Schmidt

Julia B. Barber ATTORNEY GENERAL OF KANSAS
BALCH & BINGHAM LLP Jettrey A. Chanay

1901 Sixth Avenue North, Suite 1500 Chief Deputy Attorney General
Birmingham, AL 35303-4642 Counsel of Record

Tel: (205) 251-8100 Bryan C. Clark

Fax: (205) 488-5704 Assistant Solicitor General
gmootre@balch.com 120 S.W. 10th Avenue, 3rd Floor
jbarber@balch.com Topeka, KS 66612

Tel: (785) 368-8435
Counsel for Petitioner Alabama Power Company Fax: (785) 291-3767

jeff.chanay@ag.ks.gov
/s/ Margaret Claiborne Campbell
Margaret Claiborne Campbell Counsel for Petitioner State of Kansas
Angela J. Levin
TROUTMAN SANDERS LLP /s/ Steven B. “Beaux” Jones
000 Peachtree Street, NE, Suite 5200 Jetf Landry
Atlanta, GA 30308-2216 ATTORNEY GENERAL OF LOUISIANA
Tel: (404) 885-3000 Steven B. “Beaux” Jones
margaret.campbell@troutmansanders.com  Assistant Attorney General
angela.levin@troutmansanders.com Counsel of Record

Elizabeth B. Murrill
Counsel for Petitioner Georgia Power Company Solicitor General

Charlotte Goudeau
Courtney J. Burdette
1885 N. Third Street
Baton Rouge, LA 70804
Tel: (225) 326-6085
Fax: (225) 326-6099
jonesst@ag.state.la.us

Counsel for Petitioner State of Lonisiana
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/s/ Jeffrey A. Stone
Jettrey A. Stone

BEGGS & LANE, RLLP
501 Commendencia Street
Pensacola, FI. 32502

Tel: (850) 432-2451
JAS@beggslane.com

James S. Alves

2110 Trescott Drive
Tallahassee, FI. 32308
Tel: (850) 566-7607
jim.s.alves@outlook.com

Counsel for Petitioner Gulf Power Company

/s/ Terese T. Wyly

Terese T. Wyly

Ben H. Stone

BALCH & BINGHAM LLP
1310 Twenty Fifth Avenue
Gulfport, MS 39501-1931
Tel: (228) 214-0413

twyly@balch.com
bstone@balch.com

Counsel for Petitioner Mississippi Power
Company

Emily Gerhardt

SOUTHERN COMPANY SERVICES, INC.
600 18th Street North

BIN 14N-8195

Birmingham, AL 35203

Tel: (205) 257-7915

ecgerhar@southernco.com

Counsel for Petitioners Alabama Power

Company, Georgia Power Company, Gulf Power

Company, and Mississippi Power Company
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/s/ Donna J. Hodges
Donna J. Hodges

Senior Counsel
MISsISSIPPI DEPARTMENT OF
ENVIRONMENTAL QUALITY
P.O. Box 2261
Jackson, MS 39225-2261
Tel: (601) 961-5369
Fax: (601) 961-5349
dhodges(@deq.state.ms.us

Counsel for Petitioner Mississippi Department of
Environmental Quality

/s/ Todd E. Palmer

Todd E. Palmer

Valerie L. Green

MICHAEL, BEST & FRIEDRICH LLP

601 Pennsylvania Ave., N.W., Suite 700
Washington, D.C. 20004-2601

Tel: (202) 747-9560

Fax: (202) 347-1819
tepalmer@michaelbest.com
vlgreen(@michaelbest.com

Counsel for Petitioner Mississippi Public Service

Commission
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/s/ John M. Holloway II1 /s/ Dale Schowengerdt

John M. Holloway 111 Timothy C. Fox

Joshua L. Belcher ATTORNEY GENERAL OF MONTANA
EVERSHEDS SUTHERLAND (US) LLP Dale Schowengerdt

700 Sixth Street, N.W., Suite 700 Solicitor General

Washington, D.C. 20001 Counsel of Record

Tel: (202) 383-0100 215 North Sanders

Fax: (202) 383-3593 Helena, MT 59620-1401
jayholloway@eversheds- Tel: (406) 444-7008

sutherland.com dales@mt.gov

joshuabelcher@eversheds-suthetland.com
Counsel for Petitioner State of Montana
Counsel for Petitioners East Kentucky Power
Cooperative, Inc.; Hoosier Energy Rural Electric
Cooperative, Inc.; and Minnkota Power
Cooperative, Inc.

/s/ Catherine E. Stetson /s/ Justin D. Lavene

Catherine E. Stetson Douglas J. Peterson

Eugene A. Sokoloff ATTORNEY GENERAL OF NEBRASKA
HOGAN LOVELLS US LLP Dave Bydalek

555 Thirteenth Street, N.W. Chief Deputy Attorney General
Washington, D.C. 20004-1109 Justin D. Lavene

Tel: (202) 637-5600 Assistant Attorney General

Fax: (202) 637-5910 Counsel of Record
cate.stetson@hoganlovells.com 2115 State Capitol
eugene.sokoloff@hoganlovells.com Lincoln, NE 68509

Tel: (402) 471-2834
Counsel for Petitioner Denbury Onshore, LLLC  justin.lavene(@nebraska.gov

Counsel for Petitioner State of Nebraska

10-
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/s/ Tristan 1. Duncan

Tristan L. Duncan

Thomas J. Grever

SHOOK HARDY & BACON L.L.P.
2555 Grand Boulevard

Kansas City, MO 64018

Tel: (816) 474-6550

Fax: (816) 421-5547
tlduncan@shb.com
terever(@shb.com

Jonathan S. Massey

MASSEY & GAIL, LLP

1325 G Street, N.W., Suite 500
Washington, D.C. 20005

Tel: (202) 652-4511

Fax: (312) 379-0467
jmassey(@masseygail.com

Counsel for Petitioner Peabody Energy
Corporation

/s/ John R. Renella
Christopher S. Porrino
ATTORNEY GENERAL OF NEW
JERSEY
David C. Apy
Assistant Attorney General
John R. Renella
Deputy Attorney General
Counsel of Record
Division of Law
R.J. Hughes Justice Complex
P.O. Box 093
25 Market Street
Trenton, NJ 08625-0093
Tel. (609) 292-6945
Fax (609)341-5030
john.renella@dol.lps.state.nj.us

Counsel for Petitioner State of New Jersey
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/s/ Andrew C. Emrich

Andrew C. Emrich

HOLLAND & HART LLP

6380 South Fiddlers Green Circle
Suite 500

Greenwood Village, CO 80111
Tel: (303) 290-1621

Fax: (866) 711-8046
acemrich@hollandhart.com

Emily C. Schilling

HOLLAND & HART LLP

222 South Main Street, Suite 2200
Salt Lake City, UT 84101

Tel: (801) 799-5753

Fax: (202) 747-6574
ecschilling@hollandhart.com

Jill H. Van Noord

HOLLAND & HART LLP

555 17th Street, Suite 3200
Denver, CO 80202

Tel: (303) 295-8378

Fax: (303) 416-8719
jhvannoord@hollandhart.com

Counsel for Petitioners Newmont Nevada
Energy Investment, I1.C, and Newmont USA
1 imited
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/s/ Paul M. Seby
Wayne Stenehjem
ATTORNEY GENERAL OF NORTH
DAKOTA
Margaret Olson
Assistant Attorney General
North Dakota Attorney General’s Office
600 E. Boulevard Avenue #125
Bismarck, ND 58505
Tel: (701) 328-3640
ndag@nd.gov

maiolson@nd.gov

Paul M. Seby
Jerry Stouck
Special Assistant Attorneys General
State of North Dakota
GREENBERG TRAURIG, LLP
1200 17th Street, Suite 2400
Denver, CO 80202
Tel: (303) 572-6500
Fax: (303) 572-6540
sebyp@gtlaw.com
stouckj@gtlaw.com

Counsel for Petitioner State of North Dakota
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/s/ Christina F. Gomez

Christina F. Gomez

Jill H. Van Noord

HOLLAND & HART LLP

555 Seventeenth Street, Suite 3200
Denver, CO 80202

Tel: (303) 295-8000

Fax: (303) 295-8261
cgomez@hollandhart.com
jhvannoord@hollandhart.com

Patrick R. Day

HO1LLAND & HART LLP

2515 Warren Avenue, Suite 450
Cheyenne, WY 82001

Tel: (307) 778-4200

Fax: (307) 778-8175
pday@hollandhart.com

Emily C. Schilling

HOLLAND & HART LLP

222 South Main Street, Suite 2200
Salt Lake City, UT 84101

Tel: (801) 799-5800

Fax: (801) 799-5700
ecschilling@hollandhart.com

Counsel for Petitioner Basin Electric Power
Cooperative
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/s/ Eric E. Murphy
Michael DeWine
ATTORNEY GENERAL OF OHIO
Eric E. Murphy
State Solicitor
Counsel of Record
30 E. Broad Street, 17th Floor
Columbus, OH 43215
Tel: (614) 466-8980
eric.murphy@ohioattorneygeneral.gov

Counsel for Petitioner State of Obio

/s/ James Emory Smith, Jr.
Alan Wilson

ATTORNEY GENERAL OF SOUTH
CAROLINA

Robert D. Cook
Solicitor General

James Emory Smith, Jr.
Deputy Solicitor General
Counsel of Record

P.O. Box 11549

Columbia, SC 29211

Tel: (803) 734-3680

Fax: (803) 734-3677

esmith@scag.gov

Counsel for Petitioner State of South Carolina
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/s/ William M. Bumpers /s/ Steven R. Blair

William M. Bumpers Marty J. Jackley

Megan H. Berge ATTORNEY GENERAL OF SOUTH
Leslie Couvillion DAKOTA

BAKER BoTTs L.L.P. Steven R. Blair

1299 Pennsylvania Avenue, N.W. Assistant Attorney General
Washington, D.C. 20004 Counsel of Record

Tel: (202) 639-7700 1302 E. Highway 14, Suite 1
william.bumpers@bakerbotts.com Pietre, SD 57501
megan.berge@bakerbotts.com Tel: (605) 773-3215
leslie.couvillion@bakerbotts.com steven.blair@state.sd.us

Kelly McQueen Counsel for Petitioner State of South Dakota
ENTERGY SERVICES, INC.

425 W. Capitol Ave., 27th Floor
Little Rock, AR 72201

Tel: (501) 377-5760
kmcquel@entergy.com

Counsel for Petitioner Entergy Corporation

/s/ Tvler R. Green
Sean Reyes

ATTORNEY GENERAL OF UTAH
Tyler R. Green

Solicitor General

Counsel of Record
Parker Douglas

Federal Solicitor
Utah State Capitol Complex
350 North State Street, Suite 230
Salt Lake City, UT 84114-2320
pdouglas@utah.gov

Counsel for Petitioner State of Utah

14-
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/s/ Peter D. Keisler
Peter D. Keisler

C. Frederick Beckner III
Ryan C. Morris

Joel F. Visser

Paul J. Ray

SIDLEY AUSTIN, LLP
1501 K Street, N.W.
Washington, D.C. 20005
Tel: (202) 736-8027
pkeisler@sidley.com
tbeckner@sidley.com

Counsel for Movant-Petitioner-Intervenors
Chamber of Commerce of the United States of
America; National Association of
Manufacturers; American Fuel & Petrochenical
Manufacturers; National Federation of
Independent Business; American Chemistry
Councily American Coke and Coal Chemicals
Institute; American Foundry Society; American
Forest & Paper Association; American Iron and
Steel Institute; American Wood Council; Brick
Industry Association; Electricity Consumers
Resonrce Councily 1ignite Energy Council;
National 1ime Association;, National Oilseed
Processors Association; and Portland Cement
Association
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/s/ Misha Tsevtlin
Brad D. Schimel

ATTORNEY GENERAL OF WISCONSIN
Misha Tseytlin

Solicitor General

Counsel of Record
Delanie M. Breuer

Assistant Deputy Attorney General
Wisconsin Department of Justice
17 West Main Street
Madison, WI 53707
Tel: (608) 267-9323
tseytlinm(@doj.state.wi.us

Counsel for Petitioner State of Wisconsin

/s/ James Kaste
Peter K. Michael
ATTORNEY GENERAL OF WYOMING
James Kaste
Deputy Attorney General
Counsel of Record
Erik Petersen
Elizabeth Morrisseau
Senior Assistant Attorneys General
2320 Capitol Avenue
Cheyenne, WY 82002
Tel: (307) 777-6946
Fax: (307) 777-3542
james.kaste(@wyo.gov

Counsel for Petitioner State of Wyoming

15-



USCA Case #17-1014  Document #1670432 Filed: 04/10/2017  Page 16 of 17

CERTIFICATE OF COMPLIANCE

Pursuant to Rules 27(d)(2) and 32(g) of the Federal Rules of Appellate
Procedure, I hereby certify that the foregoing document contains 662 words, as
counted by a word processing system that includes headings, footnotes, quotations,
and citations in the count, and therefore is within the word limit set by the Court. I
also certify that this document complies with the typeface and type-style requirements
of Rule 32(a)(5) and (6) of the Federal Rules of Appellate Procedure because it has
been prepared in a proportionally spaced typeface using Microsoft Word 2010 with
14-point Garamond font.

Dated: April 10, 2017 /s/ Tauna M. Szymanski
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registered counsel.
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