USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 1 of 41

ORAL ARGUMENT SCHEDULED FOR APRIL 17, 2017

No. 15-1381 (and consolidated cases)

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NORTH DAKOTA, ¢t al,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ef 4/,

Respondents.

On Petition for Review of Final Agency Actions of the
United States Environmental Protection Agency
80 Fed. Reg. 64,510 (Oct. 23, 2015) and
81 Fed. Reg. 27,442 (May 6, 2016)

STATE PETITIONERS’ FINAL REPLY BRIEF

Patrick Mortisey
ATTORNEY GENERAL OF WEST Office of the Attorney General
VIRGINIA State Capitol Building 1,
Elbert Lin Room 26-E
Solicitor General Chatleston, WV 25305
Counsel of Record Tel: (304) 558-2021
Thomas M. Johnson, Jr. Fax: (304) 558-0140
Deputy Solicitor General elbert.lin@wvago.gov
Katlyn M. Miller
Assistant Attorney General Counsel for Petitioner

Date: January 23, 2017 ate of West Virginia

Final Form: February 3, 2017
Additional Connsel listed on following pages



USCA Case #15-1381

Luther Strange

ATTORNEY GENERAL OF ALABAMA
Andrew Brasher

Solicitor General

Counsel of Record
501 Washington Avenue
Montgomery, AL 36130
Tel: (334) 353-2609
abrasher@ago.state.al.us

Counsel for Petitioner State of Alabama

Leslie Rutledge

ATTORNEY GENERAL OF ARKANSAS
Lee Rudofsky

Solicitor General

Counsel of Record
Nicholas J. Bronni

Deputy Solicitor General
Jamie L. Ewing

Assistant Attorney General
323 Center Street, Suite 400
Little Rock, AR 72201
Tel: (501) 682-5310

jamie.ewing(@arkansasag.gov

Counsel for Petitioner State of Arkansas

Document #1659342

Filed: 02/03/2017

Mark Brnovich

ATTORNEY GENERAL OF ARIZONA
Dominic E. Draye

Solicitor General

Counsel of Record
Keith Miller

Assistant Attorney General
Maureen Scott
Janet Wagner

Arizona Corp. Commission,

Staff Attorneys
1275 West Washington
Phoenix, AZ 85007
Tel: (602) 542-5025
dominic.draye(@azag.gov
keith.miller@azag.gov

Counsel for Petitioner Arizona Corporation
Commission

Pamela Jo Bondi
ATTORNEY GENERAL OF FLORIDA
Jonathan L. Williams
Deputy Solicitor General
Counsel of Record
Jonathan A. Glogau
Special Counsel
Office of the Attorney General
PL-01, The Capitol
Tallahassee, FL. 32399-1050
Tel: (850) 414-3300
Fax: (850) 410-2672

jonathan.williams@myfloridalegal.com

Counsel for Petitioner State of Florida

Page 2 of 41



USCA Case #15-1381

Christopher M. Carr
ATTORNEY GENERAL OF GEORGIA
Sarah Hawkins Warren
Solicitor General
Counsel of Record
40 Capitol Square S.W.
Atlanta, GA 30334
Tel: (404) 656-3300
Fax: (404) 463-9453
swarten(@law.ga.gov

Counsel for Petitioner State of Georgia

Derek Schmidt
ATTORNEY GENERAL OF KANSAS
Jetfrey A. Chanay
Chief Deputy Attorney General
Counsel of Record
Bryan C. Clark
Assistant Solicitor General
120 S.W. 10th Avenue, 3rd Floor
Topeka, KS 66612
Tel: (785) 368-8435
Fax: (785) 291-3767
jeff.chanay@ag.ks.gov
bryan.clark@ag.ks.gov

Counsel for Petitioner State of Kansas

Document #1659342

Filed: 02/03/2017

Curtis T. Hill, Jr.

ATTORNEY GENERAL OF INDIANA
Thomas M. Fisher

Solicitor General

Counsel of Record
Indiana Government Ctr. South
Fifth Floor
302 West Washington Street
Indianapolis, IN 46205
Tel: (317) 232-6247
tom.fisher(@atg.in.gov

Counsel for Petitioner State of Indiana

Andy Beshear
ATTORNEY GENERAL OF KENTUCKY
Joseph A. Newberg, 11
Assistant Attorney General
Counsel of Record
700 Capital Avenue
Suite 118
Frankfort, KY 40601
Tel: (502) 696-5611
joe.newberg@ky.gov

Counsel for Petitioner Commonwealth of
Rentucky

Page 3 of 41



USCA Case #15-1381

Jetf Landry

ATTORNEY GENERAL OF LOUISIANA
Steven B. “Beaux” Jones

Counsel of Record
Environmental Section — Civil Division
1885 N. Third Street
Baton Rouge, LA 70804
Tel: (225) 326-6085
Fax: (225) 326-6099
jonesst(@ag.state.la.us

Counsel for Petitioner State of Louisiana

Bill Schuette
ATTORNEY GENERAL FOR THE PEOPLE
OF MICHIGAN

Aaron D. Lindstrom
Michigan Solicitor General
Counnsel of Record

Neil D. Gordon
Assistant Attorney General

P.O. Box 30212

Lansing, MI 48909

Tel: (515) 373-1124

Fax: (517) 373-3042

lindstroma@michigan.gov

Counsel for Petitioner People of the State of
Michigan

Document #1659342

Filed: 02/03/2017 Page 4 of 41

Herman Robinson
Executive Counsel
Donald Trahan
Counsel of Record
Spencer Bowman
Elliott Vega
LOUISIANA DEPARTMENT OF
ENVIRONMENTAL QUALITY
Legal Division
P.O. Box 4302
Baton Rouge, LA 70821-4302
Tel: (225) 219-3985
Fax: (225) 219-4068
donald.trahan@la.gov
elliott.vega@la.gov

Counsel for Petitioner State of Lonisiana
Department of Environmental Quality

Josh Hawley

ATTORNEY GENERAL OF MISSOURI
D. John Sauer

State Solicitor

Counsel of Record
Laura Elsbury

Assistant Attorney General
P.O. Box 899
207 W. High Street
Jetterson City, MO 65102
Tel: (573) 751-1800
Fax: (573) 751-0774
john.sauer@ago.mo.gov

Counsel for Petitioner State of Missouri



USCA Case #15-1381

Timothy C. Fox

ATTORNEY GENERAL OF MONTANA
Alan Joscelyn

Chief Deputy Attorney General
Dale Schowengerdt

Solicitor General

Counsel of Record
215 North Sanders
Helena, MT 59620-1401
Tel: (406) 444-7008
dales@mt.gov

Counsel for Petitioner State of Montana

Sam M. Hayes

General Counsel

Counsel of Record
Craig Bromby

Deputy General Counsel
Andrew Norton

Deputy General Counsel
NORTH CAROLINA DEPARTMENT OF
ENVIRONMENTAL QUALITY
1601 Mail Service Center
Raleigh, NC 27699-1601
Tel: (919) 707-8616
sam.hayes@ncdent.gov

Counsel for Petitioner North Carolina
Department of Environmental Quality

Document #1659342

Filed: 02/03/2017

Douglas J. Peterson
ATTORNEY GENERAL OF NEBRASKA
Dave Bydalek
Chief Deputy Attorney General
Justin D. Lavene
Assistant Attorney General
Counsel of Record
2115 State Capitol
Lincoln, NE 68509
Tel: (402) 471-2683
justin.lavene(@nebraska.gov

Counsel for Petitioner State of Nebraska

Michael DeWine

ATTORNEY GENERAL OF OHIO
Eric E. Murphy

State Solicitor

Counsel of Record
30 E. Broad Street, 17th Floor
Columbus, OH 43215
Tel: (614) 466-8980

eric.murphy(@ohioattorneygeneral.gov

Counsel for Petitioner State of Obio

Page 5 of 41



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 6 of 41
Patrick R. Wyrick Alan Wilson
SOLICITOR GENERAL OF OKLAHOMA ATTORNEY GENERAL OF SOUTH

P. Clayton Eubanks
Deputy Solicitor General
Counsel of Record
313 N.E. 21st Street
Oklahoma City, OK 73105
Tel: (405) 521-4396
Fax: (405) 522-0669
clayton.eubanks@oag.ok.gov

Counsel for Petitioner State of Oklahoma

Marty J. Jackley
ATTORNEY GENERAL OF SOUTH
DAKOTA
Steven R. Blair
Assistant Attorney General
Counsel of Record
1302 E. Highway 14, Suite 1
Pierre, SD 57501
Tel: (605) 773-3215
steven.blair@state.sd.us

Counsel for Petitioner State of South Dakota

CAROLINA
Robert D. Cook
Solicitor General
James Emory Smith, Jr.
Deputy Solicitor General
Counsel of Record
P.O. Box 11549
Columbia, SC 29211
Tel: (803) 734-3680
Fax: (803) 734-3677
esmith@scag.gov

Counsel for Petitioner State of South Carolina

Ken Paxton

ATTORNEY GENERAL OF TEXAS
Jetfrey C. Mateer

First Assistant Attorney General
Scott A. Keller

Solicitor General

Counsel of Record
P.O. Box 12548
Austin, TX 78711-2548
Tel: (512) 936-1700
scott.keller@texasattorneygeneral.gov

Counsel for Petitioner State of Iexas



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 7 of 41
Sean Reyes Brad Schimel

ATTORNEY GENERAL OF UTAH ATTORNEY GENERAL OF WISCONSIN
Tyler R. Green Misha Tseytlin

Solicitor General Solicitor General

Counsel of Record Counsel of Record
Parker Douglas Delanie M. Breuer

Chief Federal Deputy Chief of Staff
Utah State Capitol Complex Wisconsin Department of Justice
350 North State Street, Suite 230 17 West Main Street

Salt Lake City, UT 84114-2320
tylergreen@utah.gov
pdouglas@utah.gov

Counsel for Petitioner State of Utah

Peter K. Michael

ATTORNEY GENERAL OF WYOMING
James Kaste

Deputy Attorney General

Counsel of Record
Erik Petersen

Senior Assistant Attorney General
Elizabeth Morrisseau

Assistant Attorney General
2320 Capitol Avenue
Cheyenne, WY 82002
Tel: (307) 777-6946
Fax: (307) 777-3542
james.kaste(@wyo.gov

Counsel for Petitioner State of Wyoming

Madison, WI 53707
Tel: (608) 267-9323
tseytlinm(@doj.state.wi.us

Counsel for Petitioner State of Wisconsin



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 8 of 41

TABLE OF CONTENTS

TABLE OF CONTENTS ....ooiieeeeeeteeetee ettt ettt 1
TABLE OF AUTHORITIES ..ottt 1
GLOSSARY OF TERMS ..ottt sttt 4
SUMMARY OF ARGUMENT ..ottt eveeese e eeseseeseees 1
ARGUMENT ...ttt ettt ettt 3

1. EPA Misstates The Governing Legal Standard For Determining
Whether A BSER Is Adequately Demonstrated.......c.cooeeeinvcinnieccininiecininnnee 3

A. EPA Cannot Avoid Demonstrating Full, Commercial-Scale
Operation Of Its BSER ........cociiiiiiiiiiicccccccceene 3

B.  EPA Cannot Infer Demonstration Of A System From
Operation Of Component Parts. ... 5

C. EPA Cannot Rely On EPAct-Funded Facilities To
Corroborate Its Adequate Demonstration Analysis. .......ccceveveirriercinnnes 6

11. EPA’s Record Evidence Is Insufficient Under The Correct Legal
SEANAALA. weeeeeeeeeeeeeee e e e e e e e e et eeeeeeeee s e e aeeeeeeeeaaaesaeeeeeeeessaasaannnneeaeeeseaaan 9

III.  The Presumption Against Regulation Of Areas Of Traditional
State Concern Resolves Any Ambiguity In Favor Of State
RS L a0} 0 1s 5T 13

IV.  EPA Failed To Engage In Reasoned Consideration Of Costs And

BENEfIts. v s 14
V.  EPA Failed To Make The Required Significant Contribution And

Endangerment FINAINGS......covuiiiieiiiiiiiiiiiiiccccccccc e 16
CONCLUSION ...ttt ettt 20



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 9 of 41

TABLE OF AUTHORITIES

Cases

Amax Land Co. v. Quarterman,
181 F.3d 1356 (D.C. Cif. 1999) ..ecuiiriiiiiirieiciirectrineictnteectneeieeese et seees 9

Aveo Corp. v. Dep’t of Justice,
884 F.2d 621 (D.C. Cif. 1989) c.ooviiiiiiiiciciciiiiiii s 8

Bond v. United States,
134 S, Ct. 2077 (2014) ottt ettt 13

Drasek v. Burwell,
121 F. Supp. 3d 143 (D.D.C. 2015) ettt eeveieeeeseseseseees 7

Duguesne Light Co. v. EPA,
791 F.2d 959 (D.C. Cif. 1980) ...cuevviiiiiiiiiiiininiiiiicc s 19

Essex: Chem. Corp. v. Ruckelshaus,
486 F.2d 427 (D.C. Cit. 1973) oo s 4,15

FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120 (2000)....ciuiiiiiiiiiiiiieieiiriniriiccicieeiisecciee e 8

Gard v. Dep’t of Educ.,
752 F. Supp. 2d 30 (D.D.C. 2010) ...cocviiviiiiiiiiiiiciiiciiiiccc e 7

Gonzales v. Oregon,
546 U.S. 243 (2000).....ciiiiiiiiiiiiiiiniciiiiiiiiiic s 9

King v. Burwell,
135 8. Ct. 2480 (2015) v 8

Lignite Energy Council v. EPA,
198 F.3d 930 (D.C. Cir. 1999) .ottt 4



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 10 of 41

*Michigan v. EPA,

135 8. Ct. 2699 (2015) v 2,14, 16
Milner v. Department of Navy,

562 U.S. 5602 (2011 et 8
Motor & Equip. Mfrs. Ass’n, Inc. v. EPA,

627 F.2d 1095 (D.C. Cit. 1979) oo 19
Native 1V illage of Point Hope v. Salazar,

680 F3d 1123 (9th Cir: 207 2) ettt 0
*Nebraska v. EPA,

2014 WL 4983678 (D. Neb. Oct. 6, 2014)....ccccvivivinniiiiiiiiiiiiiiiininas 8,9, 14
NRDC». EPA,

749 F.3d 1055 (D.C. Cit. 20T4) cocviiiiiiiiiiiiiiiic s 14
Ponce v. Billington,

679 F.3d 840 (D.C. Cir. 2012) oo 8
*Portland Cement Ass'n v. Ruckelshans
486 F.2d 375 (D.C. Cir. 1973) o 3,4,15,16
Price Waterhouse v. Hopfkins,

490 U.S. 228 (1989) vttt 8
Raygor v. Regents of Unip. of Minn.,

534 U.S. 533 (2002) ...ecvimiiiiiiiiiiiiiininieiieicncc s 13
Severino v. North Fort Myers Fire Control District,

935 F.2d 1179 (11th Cir. 19971) e 7
*Szerra Club v. Costle,

657 F.2d 298 (D.C. Cit. 1981) .ocviiiiiiiiviiiiiiicccicicnnes 4,5,12

Solid Waste Agency of N. Cook Cnty. v. Army Corps of Eng’rs,
531 U.S. 159 (2007 uvveueiiiiiiniririreeeeieieieieieicitttsesesese et seesenenene 14



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 11 of 41

Sur Contra 1a Contaminacion v. EPA,

202 F.3d 443 (Ist Cit. 2000) c.ooveveiriereniinieieiiiniereteniereeseeiesetseeseseeseese et seseessenesessenes 6
Statutes
KADZ US.Co § TALT ottt 5,12,14,17,19
A2 U.S.C. § TAT5(2)(4) cveeereiereinteieieieieieietet ettt ettt ettt 6
A2 US.Co § TATO(B) ettt 6
42 U.S.C. § T57T(2) (2) () cetereereeiirieieiirieicirteiectnietetenetet ettt es 19
42 U.S.C. § TO0T(Q)(1) creueereirreinreinieirieieieeeieter ettt ettt et 2,16
Regulations
40 CER. G 0040 oottt ettt 17
40 C.ER. § 004305 ..ottt 17
40 C.ER. § 00.5509 ..coiiiiiiiiiiieinicinicinietnctstetsetect ettt 17
40 C.ER. § 005580 ...ttt 17
36 Fed. Reg. 5,931 (Mar. 23, T97T)..cooveiiriiciiniiciiriccieeeteeeeeee e 18
36 Fed. Reg. 24,876 (Dec. 23, 1971) .o 18
42 Fed. Reg. 53,057 (Oct. 3, 1977) vttt 18
74 Fed. Reg. 66,496 (Dec. 15, 2009) ...ccoviriimiiniriiiiiniecinecireecineectesee et 20
*80 Fed. Reg. 64,510 (Oct. 23, 2015) c.coveveirivieiiiireiirieiciireiecees 10, 13, 15, 16, 18, 20

* Authorities upon which we chiefly rely are marked with asterisks.

v



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 12 of 41

BSER
CAA
CCS
CO,
EPA
EPAct
JA
NSPS

Rule

GLOSSARY OF TERMS
Best System of Emission Reduction
Clean Air Act
Carbon Capture and Storage
Carbon Dioxide
United States Environmental Protection Agency
Energy Policy Act of 2005
Joint Appendix
New Source Performance Standards
U.S. Environmental Protection Agency, Standards of
Performance for Greenhouse Gas Emissions From New,
Modified, and Reconstructed Stationary Sources: Electric

Utility Generating Units, Final Rule, 80 Fed. Reg. 64,510
(Oct. 23, 2015)



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 13 of 41

SUMMARY OF ARGUMENT

EPA persists in misreading this Court’s precedents to apply an erroneous legal
standard under Section 111(b) of the Clean Air Act (“CAA”) to impose onerous and
untested new source performance standards (“NSPS”) on new fossil fuel-fired steam
generating units (the “Rule”).

State Petitioners have demonstrated that EPA must show that its selected best
system of emission reduction (“BSER”) is commercially available for it to be
“adequately demonstrated.” State Br. 13-16. In response, EPA relies on inapposite
case law applying different statutory standards to claim that all it need show is that
individual components of the BSER are separately operational. EPA Br. 42. Perhaps
aware that this approach is legally unsupportable, EPA devotes much of its brief to
asserting instead that its BSER 7 commercially available, based primarily on the
Boundary Dam facility in Canada. Id. at 20-26.

Boundary Dam cannot sustain the weight that EPA assigns to it. Among other
shortcomings, Boundary Dam does not utilize the BSER in the Rule, as it does not
sequester CO, in deep saline formations. Non-State Reply 3-5. Moreover, Boundary
Dam is subsidized by the Canadian government and ultimately owned by the

provincial government of Saskatchewan. Id at 5 n.1. A publicly-owned entity like
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Boundary Dam, which is insulated to a significant extent from ordinary market forces,
cannot be cited as evidence that the BSER is commercially available.

EPA’s claim that it adequately considered the costs of its new Rule also fails.
Remarkably, EPA suggests that it is not required to weigh the costs and benefits of its
Rule at all, contrary to the Supreme Court’s reasoning in Michigan v. EPA, 135 S. Ct.
2699 (2015), this Court’s case law, and principles of reasoned rulemaking. EPA’s
reluctance to own up to its responsibilities is understandable as it ultimately concludes
that the Rule will not result in any discernable benefits. EPA Br. 75-81. This
admission, however, is fatal to any claim that the Rule is “necessary” under the CAA.
42 U.S.C. § 7601(a)(1).

EPA similarly continues to attempt to sidestep its responsibility to make
significant contribution and endangerment findings under the CAA, as it relies on
irrelevant findings regulating other pollutants from other source categories to support
the present rulemaking.

These failures to justify the need for the Rule and to demonstrate that the
BSER can be implemented expose the Rule for what it is—a pretext for the
administration to put coal companies out of business and dictate the nation’s energy
mix at the federal level. This Court should reject EPA’s attempt to abuse its authority

under the CAA and vacate the Rule.
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ARGUMENT

I. EPA Misstates The Governing Legal Standard For Determining
Whether A BSER Is Adequately Demonstrated.

State Petitioners have previously shown that the text, structure, and legislative
history of the CAA, and this Court’s case law interpreting it, support the conclusion
that a BSER must be commercially available to be “adequately demonstrated.” State
Br. 13-16. In response, EPA argues that Section 111 does not require it to
demonstrate a commercially available, “fully-integrated” system, but instead allows it
to make inferences from the operation of its separate component parts. EPA Br. 41-
42. That is incorrect.

A. EPA Cannot Avoid Demonstrating Full, Commercial-Scale Operation
Of Its BSER.

EPA’s various attempts to avoid having to show that its BSER is commercially
available are unavailing. In Portland Cement Ass’n v. Ruckelshauns, for example, this Court
reviewed the legislative history of the CAA and noted that both the House and Senate
Reports required that technology be “available” for installation in new plants to be
deemed “adequately demonstrated.” 486 F.2d 375, 391 (D.C. Cir. 1973). It is only
when this Court discussed the separate statutory requirement that EPA’s emission
standards be “achievable” that it said that EPA could have considered “extrapolations

from [the test] data,” among other things. Id. at 402. The Court did not excuse EPA



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 16 of 41

from making the predicate finding that its BSER be adequately demonstrated, that is,
reflect “existing technology.” Id. at 391-92.

EPA also misreads Szerra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981), for the
proposition that EPA can rely on smaller-scale operations to justify adopting a BSER
for use in full-scale plants. EPA Br. 41. To the contrary, in Costle, the rulemaking
record on baghouse technology contained evidence, among other things, of “limited
data from one full scale commercial sized operation.” 657 F.2d at 380. Although the
record also contained evidence from eight small-scale facilities deemed
“representative” of full-scale performance, the Court accepted this evidence in part
because of the “large numbers of utilities that are, in fact, moving to baghouse control
systems,” and in part because the technology presented no problems of scale. Id. at
381-82.

In short, this Court has only permitted EPA to rely on evidence other than full-
scale use of the specific technology when there is no functional difference between
the two types of evidence. Lignite Energy Council v. EPA, 198 F.3d 930, 934 (D.C. Cir.
1999) (no material difference between utility boilers and industrial boilers); Costle, 657
F.2d at 382. And even then, that evidence has typically been corroborated by at least
limited evidence of full-scale operation. Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427,

440 (D.C. Cir. 1973) (“wet scrubber” technology was adequately demonstrated based

4



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 17 of 41

on “tests of ... full scale-control systems,” among other things); Costle, 657 F.2d at
381.

As set forth below and in Non-State Petitioners’ Brief, there is no such record
in this case. Non-State Br. 19-26.

B. EPA Cannot Infer Demonstration Of A System From Operation Of
Component Parts.

EPA next claims that it need not demonstrate its BSER as a functioning,
integrated whole, but instead can merely “infer” demonstration of the system “based
on operation of component parts which have not, as yet, been fully integrated.” EPA
Br. 42." That too is incorrect.

The CAA on its face requires that the “best syszerz of emission reduction” be
“adequately demonstrated.” 42 US.C. § 7411(a)(1) (emphasis added). As State
Petitioners have shown and EPA has conceded in other contexts, a “system”
comprises a “set of things or parts forming a complex whole.” State Br. 18-19. The
out-of-circuit cases that EPA cites in its brief do not support EPA’s component-by-

component approach.

" Contrary to what it suggested in the Rule’s preamble, EPA now concedes in its brief
that it needs to do more than merely show that “the selected system [is] ‘technically
feasible.”” EPA Br. 47.
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In Sur Contra La Contaminacion v. EPA, the Court noted by way of background
that EPA had approved a combination of “three proven control technologies”
proposed by a company as the best available control technology supporting issuance
of a permit under the CAA. 202 F.3d 443, 447 (1st Cir. 2000). But best available
control technology is a more lenient statutory standard than BSER, see Non-State
Reply 10-11, and does not contain a requirement that the system be “adequately
demonstrated.” Compare 42 U.S.C. § 7475(a)(4) with 42 U.S.C. § 7479(3).

The Ninth Circuit’s decision in Natzwe 1illage of Point Hope v. Salazar, 680 F.3d
1123 (9th Cir. 2012), provides even less support for EPA’s position. That case
involved the Department of Interior’s approval of a company’s plan for exploration
oil drilling in the Arctic under the Outer Continental Shelf Lands Act. Id. at 1127. The
proposed plan was approved under applicable regulations as a “new or unusual
technology,” which is technology that has “not been used previously or extensively
in” the region. Id. at 1131-32. This standard, in other words, is the precise gpposite of the
“adequately demonstrated” standard required under the CAA.

C. EPA Cannot Rely On EPAct-Funded Facilities To Corroborate Its
Adequate Demonstration Analysis.

EPA effectively abandons its reliance on facilities that receive federal funding
under the Energy Policy Act of 2005 (“EPAct”) to establish adequate demonstration,

stating that those facilities were merely “corroborative of, but inessential to, that
6
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determination.” EPA Br. 52. This Court should decline to consider such evidence
based on that concession alone.

But EPAct would in any event prohibit EPA from considering such evidence
where it would determine the conclusion (as the “but-for” cause) that technology is
adequately demonstrated.

As State Petitioners have explained, EPAct’s requirement that a system cannot
be deemed adequately demonstrated “solely by reason of the use of such technology”
is best read in context as requiring EPA to show that it would have made the same
decision absent its consideration of the covered facilities. State Br. 22. Indeed, Courts
within this circuit have rejected the narrow meaning of the phrase “solely by reason
of” that EPA advances, where context shows that Congress intended to adopt a “but-
for” causation standard.” See, eg, Gard v. Dep’t of Educ., 752 F. Supp. 2d 30, 35-36

(D.D.C. 2010), affd, No. 11-5020, 752 F. Supp. 2d 30 (D.C. Cir. 2010); Drasek .

> State Petitioners inadvertently failed to acknowledge that the parenthetical they cited
in Severino v. North Fort Myers Fire Control District, 935 F.2d 1179 (11th Cir. 1991), came
from Judge Kravitch’s dissenting opinion. Judge Kravitch’s opinion, however, cited to
multiple other authorities that reached the same conclusion. See zd. at 1183-84
(Kravitch, J., dissenting) (collecting authorities).

7
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Burwell, 121 F. Supp. 3d 143, 154 (D.D.C. 2015); see also Price Waterhouse v. Hopkins, 490
U.S. 228, 241 (1989).

Indeed, when reading the term “solely” in EPAct ““in ... context and with a
view to their place in the overall statutory scheme,” King v. Burwell, 135 S. Ct. 2480,
2489 (2015) (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133
(2000)), it becomes clear that EPA must make its determination “but-for” EPAct
facilities. “Where the plain language of the statute would lead to blatantly absurd
consequences that Congress could not possibly have intended, ... [this Court] need not
apply the language in such a fashion.” Awco Corp. v. Dep’t of Justice, 884 F.2d 621, 624
(D.C. Cir. 1989) (internal quotations and alterations omitted). In this case, any other
interpretation would render the restrictions imposed by EPAct toothless, allowing
EPA to circumvent EPAct by pointing to any small article of additional evidence to
support its analysis—a scenario EPA does not dispute in its brief. EPA Br. 51-56.

Neither Milner v. Department of Navy, 562 U.S. 562 (2011), nor Nebraska v. EPA,

2014 WL 4983678 (D. Neb. Oct. 6, 2014), helps EPA’s position. Mi/ner discusses a

*EPA takes the Court’s statement in Ponce v. Billington that ““sole’ and but-for cause are
very different,” out of its limited context—whether a jury instruction that was read to
lay jurors (as opposed to people with knowledge of legal terms of art) could be
confusing. See EPA Br. 54-55 (quoting Ponce, 679 F.3d 840, 845-46 (D.C. Cir. 2012)).
The Court did not purport to challenge the analysis in Price Waterhouse of causation as
a matter of statutory interpretation.

8
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FOIA statute that involves materially different language than that contained in EPAct
and did not set forth a causation standard. 562 U.S. at 564-65. And in Nebraska, the
court merely noted that EPA had solicited comments on the meaning of the word
“solely” in connection with its proposed rulemaking and had not yet taken final
agency action. 2014 WL 4983678 at *4.

Nor is EPA entitled to any deference for its interpretation of EPAct. As EPA
concedes (at 55), it does not administer EPAct, and therefore, under this Court’s case
law, its interpretations are not entitled to deference. See, eg., Amax Land Co. v.
Qunarterman, 181 F.3d 1356, 1368 (D.C. Cir. 1999). Moreover, there is no reason to
believe that Congress intended to delegate interpretive authority to any agency, let
alone EPA, to interpret the word “solely” in EPAct. Absent clear evidence of
Congressional delegation, no deference is appropriate. See, e.g., Gonzales v. Oregon, 546
U.S. 243, 246-47 (2000).

II. EPA’s Record Evidence Is Insufficient Under The Correct Legal
Standard.

Applying the correct legal standard, EPA cannot show that its BSER is
adequately demonstrated.

EPA claims that Boundary Dam alone is sufficient to support its selected
system because it “plainly zs applying ‘the components of [the selected] best system

together,” EPA Br. 40 (quoting Non-State Br. 22). But the record and amicus curiae
9



USCA Case #15-1381  Document #1659342 Filed: 02/03/2017 Page 22 of 41

brief of SaskPower (Boundary Dam’s owner) belie EPA’s claim that Boundary Dam
supports EPA’s BSER. See also Non-State Reply 4-9.

First, Boundary Dam does not utilize the BSER in the Rule, which specifically
calls for sequestration of CO, in deep saline formations. 80 Fed. Reg. 64,510, 64,579
(Oct. 23, 2015), JA71 (“determination that the BSER is adequately demonstrated . . .
relies on [geologic sequestration] in deep saline formations”). Boundary Dam sells the
vast majority of its captured CO, for enhanced oil recovery and merely uses
sequestration as a backstop measure. See Non-State Reply 4-5. The BSER, however,
requires sequestration of a// captured CO, in deep saline formations. 80 Fed. Reg. at
64,579, JA71. EPA cannot rely on Boundary Dam’s sequestration of a tiny percentage
of its captured CO, to demonstrate that new sources will be able to store the entirety
of their captured CO,. See Non-State Reply 4-5. Furthermore, Boundary Dam makes
money off the sale of enhanced oil recovery, whereas it costs money to sequester CO,
in deep saline formations. Therefore, the Boundary Dam economic model is not
probative of whether it would be commercially viable (the test for adequate
demonstration) for plants without revenue from oil recovery to sequester CO, in deep
saline formations. See zd.

Second, the system utilized at Boundary Dam is not commercially available,

because Boundary Dam is a first-of-a-kind demonstration project that is owned by the
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provincial government of Saskatchewan and heavily subsidized by the Canadian
government. See Non-State Reply 5 n.1. Boundary Dam’s existence as a government-
owned project, and the significant flexibility public ownership affords, cannot be used
to show that a private facility, which relies on private investors, would also be able to
survive commercially.

Third, Boundary Dam, as a 110 megawatt system, is far smaller than the average
existing steam unit, which averages 385 megawatts, and even further below the typical
size of a new steam unit, which would most likely be 500 megawatts or more. Non-
State Reply 6. And fourth, Boundary Dam has encountered extensive operational
difficulties that have greatly limited the performance and reliability of the control
system. Id. at 6-7.

None of the other facilities that EPA cites support its claim that the BSER is
adequately demonstrated. EPA fails to explain how Dakota Gasification supports its
determination, noting only that it is “fully-integrated.”” EPA Br. 42. As State
Petitioners explained, Dakota Gasification, as a pre-combustion process that
manufactures natural gas and does not generate power, cannot be representative of
the operations of a full-scale commercial system at an electric generating unit. See State
Br. 26-27 n.7; Comments of the Utility Air Regulatory Group, EPA-HQ-OAR-2013-

0495, at 5 (May 9, 2014), JA1597. And EPA does not even attempt to explain how the
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additional small-scale facilities on which it relies might be scaled up, stating only that
the record is “replete” with evidence supporting it. EPA Br. 26. To the contrary,
EPA’s “evidence” relies on a number of unsupportable assumptions about base-line
emissions. See Non-State Reply 12.

In its brief, EPA also repeatedly attempts to defend the conclusion that its
BSER is adequately demonstrated by pointing to alternative compliance options, such
as enhanced oil recovery, alternative storage methods, and natural gas co-firing. EPA
Br. 30. But while it is true that regulated entities may comply with EPA’s emission
standards by alternate means, that does not relieve EPA of the statutory requirement
that it adequately demonstrate its BSER. See 42 U.S.C. § 7411(a); Non-State Reply 14.

Alternatively, EPA suggests that if deep saline storage is not available at the
desired site, the new unit could simply relocate to another State that has sequestration
capabilities and then ship its generation through the electric grid to other States who
can use it. EPA Br. 33. But this response demonstrates that the Rule is not a
“national” performance standard because it impermissibly disadvantages some States.
Non-State Br. 27; Non-State Reply 15; Costle, 657 F.2d at 325. EPA argues that it is
not responsible for accounting for “a few isolated operations,” EPA Br. 35-36, but

eleven States—more than one-fifth the nation—with no proven sequestration
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measures far surpasses a few isolated operations, 80 Fed. Reg. at 64,576, JA68; Non-
State Br. 27.

III. The Presumption Against Regulation Of Areas Of Traditional State
Concern Resolves Any Ambiguity In Favor Of State Petitioners.

EPA offers no response to State Petitioners’ argument that any doubt as to the
meaning of “adequately demonstrated” in the CAA or “solely” in EPAct should be
resolved in favor of State Petitioners’ reading, which protects the States’ traditional
interest in energy policy from federal encroachment. State Br. 23-25 (citing Bond .
United States, 134 S. Ct. 2077, 2089 (2014) (internal quotations omitted)). While State
Respondent-Intervenors argue against application of this canon on the basis that the
tacts of Bond are distinguishable (at 20-22), that case is but one example of a general
principle that the Supreme Court has applied in a variety of contexts. See, e.g., Raygor v.
Regents of Unzv. of Minn., 534 U.S. 533, 544 (2002) (cited in State Br. 24, collecting
authorities). And none of the cases cited by the State Respondent-Intervenors
involved the same intrusion on the States presented here, where new sources are
mandated to adopt technology that does not exist in integrated fashion anywhere in
the world. Thus, this Court must apply this clear-statement rule even where, as here,
EPA secks deference for a contrary interpretation. See, e.g., Solid Waste Agency of IN.

Cook Cnty. v. Army Corps of Eng’rs, 531 U.S. 159, 172-74 (2001).
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IV. EPA Failed To Engage In Reasoned Consideration Of Costs And
Benefits.

State Petitioners demonstrated that EPA also failed to comply with its statutory
obligation to “tak[e] into account the cost of achieving [the emission] reduction” that
results from its regulation. 42 U.S.C. § 7411(a)(1). State Br. 29-37. In response, EPA
asserts that it “did not—nor was required to—tely on monetary benefit-cost analysis
as the basis for its determination” to issue the Rule. EPA Br. 65. To the contrary,
EPA is required to engage in a meaningful evaluation of costs and benefits, including
monetized analysis where possible. See State Br. 29-32.

As EPA admits, it “may not adopt a standard of performance if its cost would
be ‘exorbitant,’ ... ‘excessive,” ot ‘unreasonable.”” EPA Br. 65. These words connote a
balancing test; indeed, EPA has recognized the need to “balance” competing
considerations in other cases that EPA relies on in its brief. See, eg., NRDC ». EPA,
749 F.3d 1055, 1060 (D.C. Cir. 2014). The Supreme Court, in turn, has explained how
such balancing should occur: EPA should weigh, in monetary terms, the “economic
costs” of a rule against the rule’s purported “health or environmental benefits.”
Michigan, 135 S. Ct. at 2707.

To be sure, as EPA notes (at 76), the Court did not mandate a particular
methodology that EPA must use in all cases when weighing costs against benefits. But

the Court did not hold that EPA could simply decline to conduct any cost-benefit
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analysis; it merely rejected as arbitrary EPA’s contention that costs were “irrelevant”
to its decision. Michigan, 135 S. Ct. at 1206-07. Here, too, EPA has declined to offer a
principled methodology by which to balance benefits against costs.

The principal cases EPA cites from this Court involved rules that Congtress
mandated EPA issue on an expedited timetable immediately after the CAA was
enacted in 1970. This Court specifically noted those time constraints and other
practical considerations as reasons not to Impose a monetized cost-benefit
requirement on the agency. See, e.g., Portland Cement, 486 F.2d at 386; Essex, 486 F.2d at
437. EPA has made no such showing that it would be impractical to engage in cost-
benefit analysis here.

While EPA incorrectly protests that it is not required to conduct cost-benefit
analysis, it nevertheless purported to consider costs and benefits in the preamble to its
Rule. But this analysis too falls short. Evaluating current market trends, EPA
concluded that it was unlikely that new coal-fired plants would be built in the near
tuture, and therefore, it was unlikely that the Rule would impose any costs or yield any
environmental benefits. 80 Fed. Reg. at 64,563, JA55. This conclusion, however,
amounts to a concession that the Rule is not “necessary” under the CAA, 42 U.S.C.

§ 7601(2)(1), and should be vacated for that reason alone.
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At best, EPA speculates that companies “may” build new units to diversify
their energy portfolios. EPA Br. 79 (quoting the Rule, 80 Fed. Reg. at 64,642, JA134).
And, in that event, EPA claims in its regulatory impact analysis that benefits would
outweigh costs on a plant level. See EPA Br. 66 n.29. But EPA provides no empirical
support for its conjecture that new plants might be built (in fact, it concludes the
opposite), nor any analysis of whether any new plants could have an appreciable
impact on the environment. EPA cannot regulate based on such “crystal ball”
assessments. Portland Cement, 486 F.2d at 391. Moreover, EPA disclaims in its brief any
reliance on its plant-level analysis in the regulatory impact analysis. See EPA Br. 77.

Nor can EPA rely, finally, on its calculation of the “incremental costs” of a new
plant constructed with CCS relative to the “base case” of a new plant constructed
without CCS. EPA Br. 77-78. EPA must do more than merely tally the incremental
costs of a Rule and hand regulated entities the bill. Instead, EPA must consider
whether the purported benefits of the Rule outweigh the incremental costs. Michigan,
135 S. Ct. at 2711. By EPA’s own admission, it did not rely on any such analysis here.

V. EPA Failed To Make The Required Significant Contribution And
Endangerment Findings.

EPA engages in various sleights of hand to attempt to avoid its statutory
mandate to show that (1) the air pollutant it seeks to regulate “may reasonably be

anticipated to endanger public health or welfare,” and (2) the source category
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“contributes significantly” to that endangerment. 42 U.S.C. § 7411(b)(1)(A). None of
these efforts is persuasive.

EPA admits that it would need to make a significant contribution finding if it
chose to list a new source category. EPA Br. 23. But contrary to EPA’s suggestion (at
119-20), it did not merely combine two old source categories into a new one for
administrative convenience. To the contrary, EPA has grouped certain sources from
two old categories listed in the 1970s into a new amalgam without making the
appropriate findings that the new category as a whole significantly contributes to air
pollution. See Non-State Br. 32-35. The brand new Subpart TTTT category is both
narrower and broader than a combination of the Subpart D and Subpart KKKK
categories that EPA listed in the 1970s. Compare 40 C.FR. § 60.40; 40 C.F.R.
§ 60.4305; with 40 C.FR. § 60.5509 (numerous additional exclusions); 40 C.F.R.
§ 60.5580 (broader definitions); ¢ U.S. EPA, “Basis for Denial of Petitions to
Reconsider the CAA Section 111(b) Standards of Performance for Greenhouse Gas
Emissions from New, Modified, and Reconstructed Fossil Fuel-Fired Electric Utility
Generating Units,” April 2016, at 25-26, JA4434-35 (admitting that some “turbines
will become subject to the rule’s requirements as a result of the change”). Because the

new source category contains a different array of individual sources than the two
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carlier categories, EPA cannot rely on its prior significant contribution and
endangerment findings.

Even if EPA had not listed a new source category in the Rule, it would still
need to show that the selected source category significantly contributed to the specific
air pollutant being regulated here—CO,. EPA admits that “the endangerment finding
considers whether the source category contributes to ‘air pollution ... which may ...
endanger’” human health. EPA Br. 110. But EPA claims that it may rely on its prior
tindings from the 1970s relating to other types of “air pollution”—including
particulate matter, sulfur dioxide, and nitrogen oxides*—to set performance standards
relating to a completely different type of “air pollution” namely CO,. See 80 Fed. Reg. at
04,527 & nn.86-87, JA19. That is not a sensible reading of the statute.

An analysis of the text in the CAA shows that EPA must first prove that the
source category significantly contributes to “air pollution” deemed dangerous to
human health, and then must set NSPS for the same “air pollutants.” 42 U.S.C. §
7411(b)(1), (3). And similar language in other statutory provisions in the CAA

confirms this conclusion. See EPA Br. 112 (collecting authorities). While EPA claims

* Addition to the List of Categories of Stationary Sources, 42 Fed. Reg. 53,657 (Oct. 3,
1977), JA4628; Standards of Performance for New Stationary Sources, 36 Fed. Reg.
24,876, 24,878-79 (Dec. 23, 1971); List of Categories of Stationary Sources, 36 Fed.
Reg. 5,931 (Mar. 23, 1971), JA4567.
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that these provisions “share a common textual structure” that Section 111(b) lacks, 7.,
that claim collapses under scrutiny. The language cited by EPA merely combines the
significant contribution and new source requirements into a single sentence, but
retains the same references to “air pollutants” and “air pollution” that appear in
Section 111(b). See, e.g., 42 U.S.C. § 7571(a)(2)(A). EPA does not explain why it should
enjoy broader authority to regulate all new sources than it enjoys under other,
similarly-worded sections of the CAA.

Ultimately, EPA acknowledges that its authority is limited and proposes that it
supply a “rational basis” for regulating new pollutants from previously-listed source
categories. EPA Br. 115. EPA is correct that all rulemaking must be rational. See 7d.
(citing Motor & Equip. Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1106 (D.C. Cir. 1979)).
But that is merely a baseline—it does not absolve EPA from complying with specific
statutory mandates contained in its organic statutes. See, e.g., Duguesne Light Co. v. EPA,
791 F.2d 959, 960 (D.C. Cir. 1986). Here, the relevant provision establishes
requirements for “significant contribution” and “endangerment” findings—two
threshold showings that EPA must meet to lawfully promulgate NSPS.

Finally, EPA errs in concluding that it has, in any event, satisfied the requisite
statutory findings. As support for that conclusion, EPA cites a 2009 endangerment

finding relating to different source categories (motor vehicles) and different air
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pollution—namely, an “aggregate group of six long-lived and directly-emitted
greenhouse gases,” of which only one is CO,. Se¢ Endangerment and Cause or
Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air
Act, 74 Fed. Reg. 66,496, 66,536-37 (Dec. 15, 2009), JA4714-15. The preamble to the
Rule in this case likewise focuses primarily on the purported environmental effect of
this “mix” of greenhouse gases. See 80 Fed. Reg. at 64,517-24, JA9-16; Non-State Br.
67-68. Because the preamble does not adequately address whether the new source
category substantially contributes to CO, emissions, the Rule must be vacated, even if
EPA would reach the same conclusion had it actually engaged in the required analysis.
CONCLUSION

For the foregoing reasons, the Rule should be vacated.
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