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The Court should deny, as unnecessary and prejudicial to the Court and 

Respondents, Petitioners’ and Petitioner-Intervenors’ (collectively, 

“Petitioners’”) premature, speculative motions to extend their January 19 

deadline for reply briefs and the parties’ subsequent deadlines for a deferred 

appendix and final briefs.  

Extension motions are “disfavored” and “granted only for 

extraordinarily compelling reasons.” D.C. Cir. Rule 28(e)(1). There is no 

compelling reason to grant Petitioners’ motions. When the new administration 

takes office, it may consider and advise the Court of whatever it chooses. 

Respondent-Intervenors—many of whom sued EPA a decade ago to force 

EPA to adopt the challenged Rule—will continue defending the Rule. 

Movants’ speculation about possible future changes is not an “extraordinarily 

compelling reason” to grant unilateral and prejudicial extensions to the 

schedule they agreed to and the Court entered in August. See Aug. 4 Joint Mot. 

of All Parties 4 and Aug. 30 Scheduling Order 2 (deadlines of January 19 for 

replies, January 30 for appendix, and February 6 for final briefs). 

Movants assert that the requested extensions are needed to “allow the 

parties the opportunity to determine whether an alternative resolution of the 

petition[s] can be accomplished in the new administration,” Pet’r and Pet’r-

Intervenors’ Mot. 1-2, and “to allow the new administration to consider 
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whether it wishes to advise the Court [that] it is reviewing the [Rule] for 

possible reconsideration, or . . . intends to take other action that will 

significantly affect this litigation,” North Dakota Mot. 1.  But it remains a 

matter of speculation whether the new administration will propose, let alone 

finalize, any changes to the Rule.1 Scheduling decisions should not be 

informed by Movants’ speculation about the forthcoming administration.  

Movants’ requested extensions are not only speculative and unnecessary, 

but prejudicial to the Court and Respondent-Intervenors. Extensions could 

hamper the Court’s preparation for the April 17 argument: final briefs in this 

record-intensive case would not be available until March 10, and the appendix 

would not be available until March 3, more than a month later than the Court 

has ordered.2 The requested extensions would also prejudice EPA and 

Respondent-Intervenors, whose briefing deadlines have passed or are 

                                                           
1 Any changes would also be subject to the Clean Air Act’s notice-and-

comment rulemaking requirements. See 42 U.S.C. § 7607(d).    
2 Compare Aug. 4 Joint Mot. of All Parties 4, and Aug. 30 Scheduling Order 

2 (deadlines of December 14 for EPA’s briefs, December 21 for Respondent-
Intervenors’ briefs, January 19 for Petitioners’ replies, January 30 for 
appendix, and February 6 for final briefs), with Pet’r and Pet’r-Intervenors’ 
Mot. to Extend 1 & n.1, and North Dakota Mot. 1 & n.1 (seeking extensions to 
February 24 for Petitioners’ replies, March 3 for appendix, and March 10 for 
final briefs).  
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imminent, by giving Petitioners at least double the response time the parties 

agreed to and the Court ordered.3 

Contrary to North Dakota’s suggestion, Movants have not cited a single 

case in which this Court has recognized an impending change in 

administration alone as an “extraordinarily compelling reason” to grant an 

opposed extension motion. Cf. North Dakota Mot. 2-3 (citing D.C. Cir. Rule 

28(e)(1) and EPA v. New Jersey, 129 S. Ct. 1313 (Feb. 23, 2009 dismissal 

order)).4  

The unpublished procedural orders Movants cite also do not help them.5 

None of them involved facts analogous to this case, where both the existing 

administration and non-federal intervenors have objected to interrupting 

litigation. Movants rely instead on cases where the federal government was the 

only party opponent, where the interruption request came from the existing 

                                                           
3 The current response intervals are 36 and 29 days (December 14 and 21 to 

January 19); Movant’s proposed intervals are 72 and 65 days (December 14 
and 21 to February 24). 

4 In EPA v. New Jersey, after a new administration took office, EPA filed and 
the Supreme Court granted an unopposed motion to dismiss EPA’s petition for 
review of a D.C. Circuit order vacating an EPA regulation on the merits. See 
https://www.supremecourt.gov/search.aspx?filename=/docketfiles/08-
512.htm (Supreme Court docket for EPA v. New Jersey, No. 08-512, D.C. Cir. 
No. 05-1097); see also New Jersey v. EPA, 517 F.3d 574, 583-84 (D.C. Cir. 2008). 

5 Movants also cite the parties’ proposed stay in Texas v. United States. The 
proposal is the outgrowth of a pre-election rehearing denial, district court 
order, and agreement among the parties. See S.D. Tex. Case No. 14- cv-254, 
ECF No. 430 at 1 (Nov. 18, 2016 motion), ECF No. 422 (Oct. 6, 2016 order). 
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administration or followed a formal policy change by that administration, 

and/or where no party opposed the interruption. In House v. Burwell, the only 

defendants are a federal agency and officials. See D.C. Cir. No. 16-5202 (Dec. 

5, 2016 order). No one opposed EPA’s abeyance requests in Mississippi v. EPA 

and New Jersey v. EPA, and the requests were filed after the new administration 

took office. See D.C. Cir. Nos. 08-1200 (Mar. 19, 2009 order in Mississippi), 08-

1065 (Feb. 5 and Aug. 5, 2009 orders in New Jersey). Petitioners’ extension 

request in California v. EPA was filed after President Obama directed EPA to 

reassess the waiver denial challenged in the litigation, after EPA formally 

announced it would reconsider the denial and advised Petitioners that it would 

move to hold the case in abeyance, and after Petitioners consented to the 

proposed abeyance.6  

The extension motions should be denied.     

Respectfully submitted, 

 
 
 
 
 
 

/s/ Selena Kyle (by consent) 
Selena Kyle 
David Doniger 
Jared Knicley 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 

                                                           
6 See D.C. Cir. No. 08-1178 (Feb. 4, 2009 extension mot., Feb. 5, 2009 

extension order, Feb. 11, 2009 mot. to hold case in abeyance & attach. 2 (EPA 
notice signed Feb. 6, 2009), Feb. 25, 2009 order granting abeyance); 74 Fed. 
Reg. 4905 (Jan. 26, 2009); 74 Fed. Reg. 7040 (Feb. 12, 2009) (copy of EPA 
notice signed Feb. 6, 2009). 
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