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PROCEEDINGS

THE CLERK: Oye, oye, oye, all persons having
business before the Honorable, the United States Co
Appeals for the District of Columbia Circuit are ad
to draw near and give their attention for the court
sitting. God save the United States and this Honor
Court. Be seated please.
Case number 15-1363, et al., State of West
Virginia, et al., Petitioners v. Environmental Prot
Agency and Regina A. McCarthy, Administrator, Unite
Environmental Protection Agency.
JUDGE HENDERSON: Good morning. Mr. Lin.
I.  All statutory issues other than Section 112 (inc
Generation Shifting and State Authority)
ORAL ARGUMENT OF ELBERT LIN, ESQ.
ON BEHALF OF THE STATE PETITIONERS
MR. LIN: Good morning, Judge Henderson, and may
it please the Court. | am Elbert Lin, Solicitor Ge
the State of West Virginia here on behalf of the St
Petitioners. Before | begin I'd like to briefly ex
Mr. Keisler and | hope to divide our argument time.
like to focus my time in this part of today's argum
the applicability of the two clear statement canons
rule; Mr. Keisler will then address whether the rul

comports with the text and structure of Section 111
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are both prepared to address the rules violation of
State's authority under Section 111(d).

Your Honors, the EPA has invoked a little used
provision of the Clean Air Act that concerns perfor
standards for existing sources, and used it to requ
creation of a new energy economy. This rule is not
improving the performance of existing fossil fuel p
plants, rather, it is about shutting them down and
them with newly constructed renewable generation --

JUDGE GRIFFITH: Your argument, your major
guestions doctrine argument turns on this being a
transformative change, | think that's the word you
used, is that right?

MR. LIN: Yes, Your Honor.

JUDGE GRIFFITH: How is it transformative when th
change to the coal industry will actually only be a
percent difference between the rule being administe
there being no rule at all? By 2030, apparently 32
of power plants will be coal operated without the r
percent will be coal operated with the rule, that h
sounds transformative.

MR. LIN: Your Honor, there's two answers to that
guestion, the first is that there will be significa
changes in the real world, the U.S. Energy Informat

Administration, which is the primary federal author
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energy statistics, has concluded based on their own analysis
that the change in the share of energy generation f or coal
will be from 30 percent to 20 percent under the cle an power
plant. But the second and more important answer is the
transformative nature of this rule does not depend solely on
what its, the magnitude of its real world impact, i nstead,

there are four reasons we think this qualifies as a
transformative --
JUDGE GRIFFITH: This, | mean, this doesn't sound
like  UARG though, does it? It doesn't sound like Brown &
W I | i anson, these are places where we've been told by the

Supreme Court to pay careful attention to the major

guestions doctrine, and yet in UARG you had millions of new
sources that were to be regulated, Brown & W1 I ianmson you
had a whole new industry, and now you're talking ab outa
marginal difference, some experts say a five percen t
difference, your experts say 10 percent difference, by 2030,

that doesn't seem to me to be transformative.

MR. LIN: Well, Your Honor, what UARG said was
that the, what EPA was doing there was going to mak e the
statute that they are relying on unrecognizable to the
Congress that enacted it, and that's what's happeni ng here,

this --
JUDGE TATEL: But here it's actually -- explain t

me why it's unrecognizable, what -- just to pick up on Judge
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Griffith's question, what EPA has done here is in
Ai r the agency was regulating thousands, maybe million
new sources that had not been previously regulated.
these new standards apply only to sources, Section
sources that have been regulated for decades, and t
authority that EPA has invoked is to set emission s
something else it's been doing for decades. In fac
only thing that seems transformative here is that i
regulating CO2 for the first time, but the Supreme
that work in Massachusetts v. EPA. So, why is it
transformative and innovative? It seems to me like
Agency is simply invoking existing authority, long-
established authority, and applying it to existing
regulated plants to regulate a new pollutant.
MR. LIN: Your Honor --
JUDGE TATEL: Why is that transformative?
MR. LIN: -- with respect, we think there is a
significant mismatch between what this provision is
and the way it has been used in the 45 years that i
around, and this rule for the, all five of the exis
source rules under Section --
JUDGE TATEL: The 45 years doesn't help you, |
mean, Massachusetts v. EPAchanged the calculation, it
required the EPA to regulate carbon dioxide, it sai

pollutant, EPA made its finding, endangerment findi
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it was sustained by this Court. So, the EPA is fac
situation created by the Court's decision in

v. EPA and it simply used existing powers, namely settin
emission goals, and applied them to well regulated

so what is it exactly that's transformative or dram

about that?

MR. LIN: Your Honor, what's transformative about
it is that this rule is not about conformance, this
not about making the operations of these regulated
better, the emission rates that EPA has set and req
under the rule are rates that cannot be met by any
individual existing power plant.

JUDGE GRIFFITH: But the statute says best system
of emission reduction, right? Congress has delegat
EPA authority to set standards according to the bes
of emission reduction. What is there about this ru
inconsistent with that? It's an awfully broad gran
might quarrel with Congress giving so much power to
but they've done it, what's inconsistent with --

MR. LIN: Well, Your Honor, that's really the
guestion here with respect to UARG is there are certain
powers that Congress does not implicitly delegate t
agency, and what they are doing here, again, by set
emission rates that cannot be met by any individual

power plant, they put power plants to --
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JUDGE GRIFFITH: Is the system of emission
reduction, they've applied to an interlocking syste
grid network, that already shifts between generatio
based on cost. The Government's arguing, as you kn
they're just accelerating that, they're just making
easier to do. How is that inconsistent with the be
of emission reduction?

MR. LIN: Well, Your Honor, Mr. Keisler will
address in more detail why we believe that the stat
unambiguously precludes their interpretation of tha
But my point is simply that what this is doing is v
different from what Section 111(d) is about, and th
111(d) has been used, which is previously it has al
used to set a, use a technology or process to set a
emission rate that an individual plant can theoreti
achieve. The emission rates that are set here, 1,0

JUDGE TATEL: But under your theory of this, your
major question theory, we won't get to that, right?
point is that this Court can't even address this qu
because of
that system of emission reduction means because whe
not the EPA has that authority turns on whether Con
delegated, and your point is under
right? So, am I right, your point basically is tha

a Uility Air case, end of analysis, we don't have to look

Utility Air,correct? That we can't look at what

m, the
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at BSER or what it means, correct?
MR. LIN: That's correct, Your Honor.
JUDGE TATEL: Okay. So, but then if we go ahead
and get to BSER that's the Chevr on question which you say we
can't reach because of Uility Air,correct?
MR. LIN: Well, Your Honor, we're not asking you
necessarily to dispense with Chevron. Utility Air
Regul at ory G oup applied the clear statement rule at step
two of  Chevron, so it could also be viewed as their
interpretation of assuming it's --
JUDGE TATEL: That's a good point. Right.
MR. LIN: -- ambiguous is an unreasonable
interpretation --
JUDGE TATEL: Right, right.
MR. LIN: -- of the statute precisely because it'
the kind of power that we don't think Congress woul d have
implicitly delegated in a provision.

JUDGE TATEL: But what is it the power? | asked

you about, you agree, they're only regulating exis ting
regulated plants; they're using emission standards which
they've done for years; what is it that Congress di dn't
delegate, is it the generating shifting? Is that i t?

MR. LIN: What Congress didn't delegate is the
authority to pass a rule that requires emission rat es that

can only be met by restructuring the mix of electri city
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11

generation, and that's what this does. Because no
individual --

JUDGE PILLARD: 1 think, Mr. Lin, part of my
difficulty is understanding how your argument about
level of deference is distinct from your statutory
on the merits. | mean, | understand your argument
is not permissible regulation of sources under Sect
111(d), and | hear that you're making that argument
don't see that you're getting from that a separate
exception. It just doesn't seem like
UARG in those respects.

MR. LIN: Two answers, Your Honor. Firstis, as

the
argument
that this
ion

, but |

Chevron

Brown & WIIianson, or

was saying to Judge Tatel, we don't necessarily thi nk this

is an exception to Chevr on, it could be resolved pre-

Chevron, but  UARGitself, and in the second clear statement

doctrine that | address, ABA v. FTC, this Court applied,

again, the clear statement rule at step two of Chevron. So,
really, what we're talking about is it's a tie-brea ker where
when you've got, even if you assume that the statut eis
ambiguous, and we don't think it is, as Mr. Keisler will
address, this is the kind of power that is so diffe rent from
what Section 111(d) is about, and more importantly, this is

a kind of power that not even the Federal Energy Re gulatory
Commission has. | mean, what we're talking about h ereisa
state like West Virginia we use 96 percent of our p ower from
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12

coal, we get three percent of our power from renewa
sources, and one percent of our power from gas, and
the emission rates that they've set our coal fired
can't meet the, they have two options, the first is
down, and the second is to buy credits from new not
constructed sources, and that's an important part o
rule, the credits can only come from renewable gene
that does not presently exist.

JUDGE SRINIVASAN: Can | ask a framing question?
So,in  AEP the Supreme Court said that Congress delegated to
EPA the decision whether and how to regulate carbon
emissions from power plants, so that's just a direc
from AEP. So, | take it you wouldn't dispute the notion
that this is a decision about how to regulate carbo
emissions from power plants? That what your point
even though Congress did delegate to EPA the decisi
to regulate carbon dioxide emissions from power pla
are certain ways in which EPA might exercise that h
authority then still take it back outside, and anyt
Congress would have remotely recognized.

MR. LIN: That's exactly right, Your Honor.

JUDGE SRINIVASAN: Yes.

MR. LIN: Both, I think both parts of those
guestions are being addressed today, the whether an

how.

ble
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13

JUDGE SRINIVASAN: So, you don't dispute that thi
is a how, that this is a way to, quote, regulate ca
dioxide emissions from power plants, close quote, w
what the Supreme Court said was the authority deleg
the EPA?

MR. LIN: The question is whether this is a
permissible how. There are lots of different hows,
hows are permissible under the statute, and some ar
And we think not only, as Mr. Keisler will say that
an impermissible how, but that it is a fundamentall
different way. But before my time --

JUDGE SRINIVASAN: And you don't think that
there's any problem with compliance based on genera
shifting, right? In other words, whatever emission
arrived at by EPA it would be fine for states and r
units to comply by generation shifting?

MR. LIN: Well, Your Honor, the Petitioners are
somewhat divided on that question, but | think the
important answer is it's not really relevant here b
compliance is different from what is permissibly se
best system of emission reduction under the statute

JUDGE SRINIVASAN: But in other words, so the
reality -- | take the point that the Petitioners ar
so | understand that you're in a bit of a dilemma,

reality on the ground is that generation shifting m

rbon
hich is
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way to come into compliance, but under your view Co
clearly, even though generating shifting can be a w
comply, couldn't have conceivably allowed EPA to ta
account the generation shifting that would be used

in setting forth the emission guidelines?

MR. LIN: Certainly not under a provision that is
about performance standards, that is about improvin
operations of particular facilities, and it's not a
forcing and requiring the restructuring of the mix
electricity generation. Again, with the -- | see m
has expired. But again, with the example of West V
96 of our power comes from coal, and this rule is ¢
designed to make us use a different mix of electric
generation, which gets to the second independent cl
statement rule that we have mentioned in the briefs
is the ABA v. FTC the Gegory v. Ashcroft case--

JUDGE MILLETT: Can I just ask --

MR. LIN: -- this is --

JUDGE MILLETT: I just had a question, though, to
be clear. You don't dispute that part of the how t
can generally do in regulating emissions includes t
forcing? Do you dispute that?

MR. LIN: That's a, Your Honor, it's a pretty

loaded phrase, but yes, | mean, in the sense that -

JUDGE MILLETT: I don't think it's loaded, it's

ngress
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the Supreme Court's phrase, it's our phrase, it can force
technology, technology forcing is part of what they can do.

MR. LIN: Your Honor, in the sense that they can
choose technology that is perhaps not in common use , but
meets the adequate demonstration standard, yes.

JUDGE HENDERSON: All right. We'll give you some
time to reply.

MR. LIN: Thank you, Your Honor.

JUDGE HENDERSON: Mr. Keisler?

ORAL ARGUMENT OF PETER D. KEISLER, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MR. KEISLER: Thank you, Judge Henderson, and may
it please the Court, Peter Keisler on behalf of the industry
and labor Petitioners. I'd like to focus on why th e text of
the Clean Air Act can't be read to give EPA the aut hority
it's asserted here, regardless of the standard of r eview.
And at the outset, I'd like to be specific on what EPA
contends, what authority it contends Section 111(d) provides
it; and then, Judge Griffith, I'd like to address y our
guestion about the meaning of system, because here' s what
the rule actually does, first, as General Lin said, it sets
emission standards for existing sources that can't be met by
any coal or gas plant, it can't even be met by a ne w plant
constructed to incorporate everything EPA has said is state
of the art control technology. And then it forces the
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owners of those existing sources to subsidize the b
of new wind and solar facilities in order to lower
owner's average emissions across both the existing
and these new non-sources that it owns or subsidize
to hit the standard collectively through their comb
performance. And the owners --
JUDGE TATEL: Mr. Keisler, can | bring you right
to what I think is the heart of the question here?
Chevr on the first question we have to ask is has Congress
clearly spoken to the question before us, right? A
qguestion is has Congress clearly prohibited the Age

setting emission standards on the basis of generati

16

uilding
the

source,
d so as

ined

Under

nd that

ncy from

on

shifting, would you agree that's a Chevr on question?

MR. KEISLER: Yes, Your Honor.

JUDGE TATEL: Okay. And as | understand --

MR. KEISLER: | mean, subject to General Lin's
comments, but yes.

JUDGE TATEL: Yes, and as | understand your
argument the answer is yes because the statute says
standard of performance must be for and applicable
source. But your brief doesn't mention that it's a
performance standard for and applicable to a source
the best system of emission reduction, and for you
prevail you, it seems to me, tell me if you think t

the wrong question, you have to be able to make the

that a

toa

based on
to
his is

argument
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that best system of emission reduction unambiguousl
emission standards based on generation shifting, ri

MR. KEISLER: Respectfully, Your Honor, | would
say that is the wrong question, and --

JUDGE TATEL: Well, what's the right?

MR. KEISLER: -- and | would say that respectfull
to Judge Giriffith, too, who also asked about the me
the word system. EPA has defined system as any set
measures that works together to reduce emissions.
that is a system that is not only a broad definitio
is a completely limitless definition.

JUDGE TATEL: Well, excuse me --

MR. KEISLER: But we're not --

JUDGE TATEL: -- I'm sorry. | hate to interrupt,
but you, so you are talking about the very issue |

MR. KEISLER: Well, no, but --

JUDGE TATEL: This all turns on the clarity of
BSER?

MR. KEISLER: No, | strongly disagree, Your Honor
because this is not a statute that says EPA determi
best system, and then may impose it on whatever par
deems can most appropriately effectuate the reducti
that system. There are other textual limits in the
beyond simply the phrase best system of emission re

that impose significant limitations on EPA's author

y bars
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| will just tick off the four that | would focus on very
quickly at the outset, and then | will address each of them
in whatever detail the Court wants.

But first, a statute that is focused exclusively
on performance standards for existing sources conta ins no
power on EPA's part to compel owners of those sourc esto
subsidize other industries and build new renewable
facilities. Second, it likewise gives EPA no autho rity to
apply a standard of performance, not to the existin g source,

but to combinations, to the average performance of

combinations of sources, and wind and solar facilit ies that
aren't even sources themselves. Third, the EPA's r ule
violates the requirement that it use a continuous m eans of
emissions reduction. And fourth, EPA has violated the
required that states be permitted to take remaining useful

life and other factors into account.

So, to start with the first textual point about

the limitation on the word system, EPA itself ackno wledges,
and this is on page 201 of the Joint Appendix, that its
application of the word system is subject to what E PA calls
an important limitation. Specifically, EPA says, a nd we
agree, it is limited to measures that can be implem ented and

applied by the sources themselves. But then --
JUDGE PILLARD: But Mr. Keisler, in the

traditional regulation that | assume the validity o f which
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you wouldn't contest, if a power plant has to buy s
of a scrubber, or has to do some coal cleaning, or
something, in effect one way of characterizing that
the owner of that plant has to subsidize another in
that's creating coal scrubbers, or that's cleaning
mean, that's an incident of any kind of regulation
order to continue to do the thing you're doing now
we've discovered that there are externalities that
costs on the public at large, yes, you may have to
steps, and if those steps involve other parts of th
you could say that's subsidizing those parts. But
that's part of our conventional understanding of ho

regulation works.

MR. KEISLER: Absolutely, Judge Pillard, and the

distinction between the circumstance described in y
guestion about the scrubber, and what's going on he
captured in the statute by Section 111(e). EPA cit
as the one statutory support for its equation of th
with the source, for its statement that because it

to regulate the operations of the source, it has th

to compel the owner to make investments in new faci
But what Section 111(e) says is exactly the opposit
Section 111(e) says it shall be unlawful for any ow
operator to operate its source in violation of a st

performance, which confirms that the owner's obliga
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in the scrubber example Your Honor mentioned, is co
the operation of the source, which is likewise echo
references Judge Tatel made in Section 111(d) to th
that the standard has to be for and applicable to t
source. A standard that --

JUDGE MILLETT: Well, when you talk about source
this way, and you rely on the statutory definition,
statutory definition is a building, structure, or f
that's emitting pollution, the source is not the te
inside there, whether it happens to be coal burning
burning, using solar power panels, it sounds to me,
maybe I'm wrong, like your definition of source is
there's a building emitting pollution in the course
producing electricity, but that the source actually
the particular technology inside that it has to be
facility, that plant in production of electricity h
able to comply while still burning coal.

MR. KEISLER: Well, | think | would put it a
little --

JUDGE MILLETT: That's out of the definition.

MR. KEISLER: -- I think I'd put it a little bit
differently, Judge Millett. My point is that the
obligations imposed on the buildings, structures,
facilities, installations that constitute sources h

obligations that relate to the operation of the sou
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which is why Section 111 --
JUDGE MILLETT: Operation, to make it clear, it's
the operation you're referring to the production of
electricity or the burning of coal?
MR. KEISLER: Well, it's both, | mean, it produce
electricity. But I think it is both, I think it is
entire operation of the building, because when you
scrubber, to take Judge Pillard's example, you are
JUDGE MILLETT: But now you're going beyond the
statutory text. | mean, it could be, could not --
is wrong with EPA looking at this definition and sa
you have a power plant that's producing electricity
technology you have inside happens to be burning co
that source, that building, that power plant that's
producing electricity can meet our emission standar
altering the balance of how it creates that electri
within that building, the technology inside the bui
that's used. Sorry if | wasn't clear.
MR. KEISLER: I think I understand Your Honor's
guestion better. And if | do, it's important, EPA
saying here, and has never said it can, it's used t
redefine a source, it has said we don't have the po
redefine a source. We can't tell a coal plant you
become a solar plant, and that's not what it sought

here. The coal plant stays a coal plant, what it d
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tell the owner of the coal plant you have to build
farm hundreds of miles away, perhaps, which itself
source at all because it doesn't emit pollutants.
we're going to apply the standard of performance no
existing source, but to the average performance of
farm and the existing coal plant. So, | have thoug
technology incorporated into the coal plant, and th
production of electricity as essentially a unified

integrated thing which EPA has the power to regulat

that linkage that you're making.

word facility Congress was using a broad phrase, in
the Supreme Court read it as broad enough to encomp
entire plant, a set of buildings. And | would read

to include, you know, most of the things that are g
within the buildings and structures that comprise t

facility, even if the term building might be though

narrower.

has to be done by the building, the power plant fac
meeting the standard, | guess I'm reacting to your
language argument, meeting that standard as a matte
plain language doesn't have to be done by the parti

technology that's in there for, you know, beginning

JUDGE MILLETT: The statutory text doesn't make

MR. KEISLER: Well, | think when they used the

22

JUDGE MILLETT: Yes, but the meeting the standard
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heating up the water for the process of producing
electricity.
MR. KEISLER: Well, again, | would go back to the
fact that EPA has never said we can tell a coal pla
have to emit at zero, you have to turn yourself int
plant, it's always accepted the nature of the sourc
that's how the statute functions, it says EPA ident
source category, and a category can be like fossil
plants, and then it regulates the sources within th
category. This would be essentially regulating the
if I understand Your Honor's question, to turn them
different category, which is not something we think
the statute or EPA thinks is permitted.
JUDGE TATEL: You don't have a problem with
building block one, right? Which bases emission st
on the amount of energy savings that could be produ
technological innovations at the plant, right? Tha
MR. KEISLER: Yes, we think EPA has statutory
authority.
JUDGE TATEL: Suppose instead of looking globally
at all renewable energy as EPA has done, it simply
out how much solar and wind sources could be instal
existing, on the facilities of existing power plant
figured that out state by state, and based the emis

standards on that, would that be okay?
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MR. KEISLER: I'm having trouble understanding ho

the solar technology is installed in the actual fac

JUDGE TATEL: Well, they put panels on the roof,

they install windmills at the plant, but they do it

the source.

MR. KEISLER: | think if it was integrated into

the operations of the source in some --

JUDGE TATEL: So, it's not --
MR. KEISLER: -- physical way --

JUDGE TATEL: So, then it's not just the source.

Your point is narrower than even, well, it says for

applicable to the source, you're saying no, it's fo

applicable to and integral to the source, right?

MR. KEISLER: Well, I'm having trouble --
JUDGE TATEL: And it doesn't say that.

MR. KEISLER: I'm having trouble, Your Honor,

understanding the kind of fusion between solar tech

and coal technology that your question presupposes?

JUDGE TATEL: Well, it's the same as, it's exactl

the same as the generation shifting, except it is |

the source, in other words, the plants will be able

generate a certain amount of renewable energy, whic

serve as internal credits for their emission of car

that's all.

MR. KEISLER: I think if --
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JUDGE TATEL: It's just limited to the source.

MR. KEISLER: 1 think if there was, and | may be,
it may be my scientific ignorance that is giving me
here, but I think if hypothesizing that there is a
EPA to integrate the technology of solar or wind en
the operation --

JUDGE TATEL: I'm not talking --

MR. KEISLER: -- of a physical source --

JUDGE TATEL: I'm talking about it having totally
separate, but on the source.

MR. KEISLER: Well, if it's totally --

JUDGE TATEL: That's my point. Your argument is
is that it has to be applicable to and integral to
source.

MR. KEISLER: If it --

JUDGE TATEL: Part of the equipment at the source
right?

MR. KEISLER: If it simply co-located --

JUDGE TATEL: That's not in the statute.

MR. KEISLER: If it simply co-located with the
physical plant, if you parachute in a wind turbine
middle of the land that the boiler is sitting on th
think | would say no, that is not a source, because
source, as Judge Millett said, is a building, insta

or facility, or structure that emits pollutants, an
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wind turbine doesn't emit any pollutants.
JUDGE MILLETT: But I think you need, | thought
your point was that you want the technology within
because, you know, the role of coal performs a cert
function in the production of electricity here, it'
mechanical, technical aspect of how the plant itsel
produces electricity. And at least my understandin
please tell me if I'm wrong, is that at least some
plant, some fossil fuel coal-based plants also have
the ability to use gas as a backup?
MR. KEISLER: That's correct, Your Honor.
JUDGE MILLETT: And so, let's stay away from sola
and just say what could EPA say, some of you have d
gas capacity, you're using gas a backup, we want yo
going to give you two hypotheticals, respond to bot
would be if you have that technology you need to ma
primary, coal secondary, could they do that?
MR. KEISLER: Yes.
JUDGE MILLETT: And secondly, could they say hey,
this is a really good model here, this reduces emis
all coal plants should have dual coal gas technolog
they do that?
MR. KEISLER: If they met the other, you know,
specific statutory requirements of it being achieva

applicably demonstrated, which | think Your Honor i
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assuming --

JUDGE MILLETT: Yes.

MR. KEISLER: -- are met, then that would not
present the specific statutory problems we are rais
for several reasons, first, you haven't, you've lim
owner's obligation to how it is operating the sourc
haven't compelled the owner to instead invest in bu
wholly new facilities that are completely independe
operation of the source. Second, under Your Honor'
hypothetical you are still applying the standard of
performance to the existing source, it is for and a
that source, it is measuring the emissions performa
the combined coal gas, or coal solar energy that's
produced. You're not saying instead take the avera
performance of this existing coal source and that s
plant hundreds of miles away which isn't a source a
and apply the standard of performance, not to the e
source, but to those two different entities as if t
a single source, as if they were the kind of source
Honor hypothesized.

JUDGE KAVANAUGH: Does EPA have to set a limit
that's achievable at the source itself?

MR. KEISLER: Well, the emission reduction that i
achieved by the best system of emission reduction h

shown to be achievable, the state has separate auth

ing here,
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establishing the standard of performance to make su
achievable for every source within its borders, bec
has the authority to relax the standard by taking i
account the remaining useful life of the source, an
factors in applying that standard.

JUDGE KAVANAUGH: | thought your point was that
EPA is setting limits that are unachievable by the

MR. KEISLER: ltis. ltis, and that's what it i
doing here.

JUDGE KAVANAUGH: That's a statutory problem
because the statute's hooked, | thought, on the wor
achievable, and obviously, there's a federal state
this, the whole case is --

MR. KEISLER: Yes.

JUDGE KAVANAUGH: -- you're setting unachievable
limits in an effort to drive those sources out of b
or force them to subsidize cleaner sources.

MR. KEISLER: No, no, that's exactly right, Your
Honor. The emission limit here is a lever, it's a
force the subsidization of the renewable facilities
force the setting down, the shutting down of the pl
cannot be met by any individual facility.

JUDGE KAVANAUGH: lItis a, it's an artificial
limit in the sense that no one of the regulated sou

actually meet it.
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1 MR. KEISLER: And they won't even under this rule
2 || I mean, just to be very clear, if you have two sour ces, two
3 || coal fired plants, they're operated identically, on e owner
4 | buys 10 new solar plants, the other owner doesn't, their
5 || emissions are exactly the same, but the first owner gets to
6 | keep its plant open, the second owner has to shut d own
7 | because --
8 JUDGE PILLARD: And | --
9 JUDGE SRINIVASAN: Does that apply on the
10 | compliance side, too? So, if a state chooses to co mply by
11 | giving credit to a coal plant based on a trading sy stem, or
12 || a system where it develops credit based on you coul d,
13 || whether it's an independently owned or a co-owned ¢ ommonly
14 || owned facility that's in a separate place that prod uces
15 || energy more efficiently, and what a state says is t 0 show
16 | that Facility A, the coal facility, meets the stand ard of
17 || performance we're going to allow the coal facility to take
18 || credit for emissions at another facility, we apply the
19 || standard of performance to the coal facility, here' s the
20 | rate, the effective rate that we take into account, ergo
21 | that facility meets the standard, and they submit t hat to
22 | EPA, can a state comply that way?
23 MR. KEISLER: Well, first of all, Your Honor has
24 | described correctly the accounting mechanism here, butitis
25 | an accounting mechanism, and that's why Your Honor and EPA
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use the word effective rate. It is still the case
rate isn't describing the emissions performance --

JUDGE SRINIVASAN: The state can't comply that
way?

MR. KEISLER: The Petitioners, as General Lin
said, have different views on this. But just to be
what we all agree on, and what we may not all agree
the Petitioners agree that EPA has no authority to
system like this one which requires in order to sta
that the owner invest in building other facilities,
by creating a trading market, or by direct investme
any other mechanism to require this subsidization.

JUDGE SRINIVASAN: And when you say require you
mean inevitably requires, you don't mean it actuall
requires, you mean de facto requires because --

MR. KEISLER: Well, there's no provision of the
rule that says you have to invest, but EPA had to d
analysis to find that its system is, and reductions
achievable, the only basis on which it found that t
reductions are achievable is if the owners invest i
building other facilities, that is the fulcrum of t
that's why EPA says that most of the reductions are
come from the replacement of existing sources with
renewable --

JUDGE SRINIVASAN: Can | ask you --
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JUDGE TATEL: So --

JUDGE SRINIVASAN: --if you could -- I'm sorry,

just one quick --

JUDGE TATEL: No, you go.

JUDGE SRINIVASAN: -- follow up? If, | recognize

that you're in a dilemma, but if you put the hat on
states who think that it's okay to comply by virtue
credit system along the lines that we were just dis
then doesn't that seem anomalous that it's okay to
that way within the letter of the statute, but it's

for EPA to contemplate a standard of performance th

incorporates that?

MR. KEISLER: And | don't want to avoid the

guestion. Let me answer the question directly, You
which is that those Petitioners who have taken the
before the EPA that states can be allowed to do tha
that the state's authority under their own organic

to implement a standard of performance does give th
to do something like that, but if Your Honor thinks

an inconsistency there, if Your Honor thinks that a
implication of the argument I'm making here means t
states wouldn't be allowed to do that, then that wo
implication, and if that came up in the next case t
Petitioners would not prevail on that argument. Wh

agree on is that EPA has no authority to adopt a st

of the

of a
cussing,
comply
not okay

at

r Honor,
position

t believe
state law
em room
there's

n

hat

uld be an
hen those
at we all

andard




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

which compels, and their achievability analysis sho
even though it's not in the C.F.R. it compels an ow
build an entire new fleet, or subsidize the buildin
new fleet of wind and solar facilities in order to
existing plant open.
JUDGE TATEL: Okay. So, let me just ask this,
just, | just want to focus in to make sure | unders
So, the EPA's view is that the performance standard
to the source, it's applicable to the source, that
buildings, and the plants, and the smokestacks, and
the owner can be required, for example, to sign con
buy scrubbers, nobody has a problem with that. EPA
is that's no different than requiring the owner to
emission credits, and the core of your argument is
EPA does not have the authority to take that step,
MR. KEISLER: That's correct, Your Honor.
JUDGE TATEL: Now, and just tell me what exactly
is it in the statute that prohibits that, that spea
askinga  Chevron | question, what is it in the statute that
speaks directly to that? It can't be for and appli
because that's for the performance standard, what i
bars, what is it that prohibits EPA from requiring
owners to buy carbon, to set an emission standard t
require owners to purchase emission credits? What

statute exactly prohibits that?
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MR. KEISLER: It is the absence --
JUDGE TATEL: That's the Chevron | --

MR. KEISLER: And | will cite a couple of

statutory provisions on this, but | need to begin w ith the
fact that it is the absence in the statute of any a uthority
to compel the owner to invest. This has to be foun d
somewhere affirmatively in the statute, and the two places
that indicate that EPA's contention that it's there are
wrong are as follows. First, EPA says that the sou rce
includes the owner, but source and owner are separa tely
defined in the statute, owner is not the same thing as the
source, owner is defined by its relationship to the source
as one who owns, operates, and controls the source. EPA
then cites Section 111(e) that as | indicated in my colloquy
with Judge Pillard Section 111(e) defines the scope of an
owner's responsibility under the statute, and it is limited
to the operation of the source, it doesn't extend t o]
investing its money in building a new non-source. And so,
both --

JUDGE PILLARD: You're hanging a lot on 111(e),

it's not a definition of owner as distinct from sou rce, it's
prohibiting operation of sources by owners. And, | mean,
throughout the statute we see that when a source ha stodo
something it does it through its owner, so do you h ave

anything stronger?
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MR. KEISLER: Well, you know, | guess | would
resist the notion that this isn't very strong, but
you know, to go back to Judge Tatel's question, and
guestion, Your Honor, you know, EPA itself decided
have the authority to force retail customers to con
energy as part of its system, even though that coul
of a system. Why? Because retail customers aren't
EPA says, however, that owners are sources. What i
basis for saying that owners are sources? Owners a
sources under the definitional provisions of the Ac
are defined separately; owners to have, and that on
provision is the only provision of Section 111 that
indicates there's any obligation that can be impose
owners, and that is very specifically --

JUDGE MILLETT: Owners are the ones who bring
sources into compliance. Owners attach the scrubbe
sources don't attach the scrubbers --

MR. KEISLER: That's right, Your Honor.

JUDGE MILLETT: --that's all they're doing.

MR. KEISLER: And that's what 111(e) requires,
because 111(e) says it's unlawful for the owner to
the source in violation of a standard performance,
in conjunction with the fact that the standard is s
to be for and applicable to the source to us indica

clearly that the standard of performance can only i
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the operation of the source, and --

JUDGE MILLETT: And again, if they -- so, if EPA
set an emission limit that could only be met if all
fired power plants unhooked the coal burners and pu
units, so the only way it could be met would be if
took out the coal and put in a gas unit, would that
permissible?

MR. KEISLER: | don't think that would violate th
particular statutory provisions that I've cited her
unlawful for the same reason that this is unlawful.
it would exceed some other aspect of authority | ca
but it would not be subject to the argument that I
here. And | should emphasize, this isn't really si
guestion of semantics or word play, this is very fu
to Congress' design here. If EPA is limited to ide
what operational or technological changes should be
the source's operation, then it's operating within
traditional expertise and scope of authority to dec
kinds of things sources should do to control their
emissions, and what's most appropriate and effectiv
if it can instead direct the owners of sources to i
particular facilities and then apply the standard
performance to the average performance of these new
facilities, then it can set an industrial policy fo

energy sector, then it can say these are the kinds
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facilities we want built, these are the kind of fac
we want shut down, and we're going to compel the ow
make their investments in order to effectuate that
particular vision. And I'm not saying that that pa
scenario could be inconceivable for Congress to pas
statute authorizing them to do, what we are saying
this particular statute, 111(d), which is addressed
to standards of performance for existing sources to
their emissions isn't that statute which enables EP
to --
JUDGE MILLETT: Can | ask you one other thing?
MR. KEISLER: Sure.
JUDGE MILLETT: I'm sorry to interrupt you. You
want to finish your sentence first?
MR. KEISLER: No, no, I'm --
JUDGE MILLETT: Okay. Just so | understand this,
because there are credit schemes under other parts
Clean Air Act, there's credit schemes under the NAA
provisions, there have been credit schemes for, cre
trading --
MR. KEISLER: Yes.
JUDGE MILLETT: -- for acid rain, there was one i
a mercury rule, is your position that your view her
is looking at the language we have here, would not

inconsistent with that because those other provisio

36

ilities

ners to

rticular
sa

is that
solely
control

A instead

of the

QS
dit

e, which
be

ns don't




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

37

use source language, they're explicit, but | don't
are they okay there in a way, how could one write a
here saying you can't do it here that would be cons
with the fact the Clean Air Act itself has this mec
for compliance, and a lot of other provisions, incl
just a couple away from 7410?

MR. KEISLER: It does, Your Honor, and let me
address the particular statutes Your Honor mentione
specifically, because they show the difference, and
argument really is very specific to 111(d), which i
only statute EPA proceeded under here. So, EPA cit
IV, Title IV establishes in the statute what it cal
emission allocation and transfer system, it's a cap
trade mechanism where the number of the cap is set,
number of tons in Title 1V itself by Congress. And
110 under which the Cross-State Air Pollution Rule,
SIP Call, and those other programs mentioned, that
specifically, that specifically authorizes EPA to a
emission limitations, and other means, measures, an
techniques, and defines other means, measures, and
techniques to include marketable permits and auctio
emission rights. Section 111(d) doesn't use the ph
other means, measures, or techniques, it just uses
phrase emission limitation and isolation.

JUDGE MILLETT: Does the NAAQS provision have tha
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statutory language operate on owners/operators, or
operate on sources, or a source-like word here, a f
word?

MR. KEISLER: | think once you have a statute
which authorizes or requires trading then necessari

are imposing an obligation on the owners by the sta

JUDGE MILLETT: Textually, what does, that may be

necessarily, but textually does that provision have
about essentially directing compliance measures by

owners rather than compliance by or at the source i

MR. KEISLER: While I'm not absolutely certain |

don't think it does. Where | think that authority
implicit is when they include obligations like trad
which can only be executed by the owner . Section
doesn't, in contra-distinction to those other statu
include those things. But Section 111 does use the
emission limitation, and that carries with it an ad
restriction that EPA has flouted here, and that is
limitation is defined in the statute as having to r
emissions by continuous means. Congress added --
JUDGE TATEL: Sorry.
MR. KEISLER: Yes, Your Honor? I'm sorry.
JUDGE TATEL: | just keep thinking about one
sentence you said about 10 minutes ago, which is th

need to look for affirmative authority in the statu
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1 | right? It's not just that the statute is silent on this,

2 || the statute's silence isn't a delegation, we have t o look

3 || for affirmative authority in the statute to give EP A the

4 | authority to require owners to buy credits, right? But I'm

5 | thinking about Massachusetts v. EPA, I mean, the same

6 | argument was made there, the argument there was tha t carbon

7 | dioxide is not a normal pollutant, it doesn't in it self

8 || pollute, its impact on the environment is indirect, it's

9 || completely like, unlike ozone or mercury, and the C ourt
10 | rejected that argument and it said the term polluta nt, which
11 || is comparable to the term BSER here, is sufficientl y broad
12 || to permit the Agency to include carbon dioxide, and it went
13 || on to say that that kind of delegation is critical to ensure
14 | that the Agency is able to keep up with changing te chnology
15 || and changing developments. Why isn't that exactly the same
16 || thing here? BSER here is like pollutant in Massachusetts v.
17 || EPA.
18 MR. KEISLER: We think it's very different, Your
19 (| Honor. In Massachusetts v. EPAthe Court construed the term

20 | pollutant to include carbon dioxide.

21 JUDGE TATEL: Right, and that's what --
22 MR. KEISLER: So --

23 JUDGE TATEL: -- I'm asking why --

24 MR. KEISLER: Exactly.

25 JUDGE TATEL: -- for the same reason wouldn't we
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include BSER to include generating shifting for the
reason the Court did there, it's necessary to keep
Air Act up to date and able to deal with new challe
MR. KEISLER: Right. And so --
JUDGE TATEL: -- namely, carbon dioxide.
MR. KEISLER: And so, to put it maybe slightly
differently than | did 10 minutes ago, although I w
stand by the validity of that, as well, the questio
seen as is the EPA correct when it says in the rule
source includes the owner, that this one statutory
its authority to regulate that source includes as a
matter the owner such that EPA's authority to regul
operations of the source extends to regulating the
investments of the owners? That is a legal questio
may not depend upon affirmative or negative, is the
something it grants, is there something it preclude
right to equate source and owner? And we would say
be right that the source and owner are equated beca
they're defined separately as distinct entities, an
where the statute does impose obligations on the ow
limited to the operation of the source, and doesn't
to the obligations that EPA has imposed here. And
know how much more time | have, Your Honor.
JUDGE HENDERSON: Any more questions? We'll give

you some time to reply.
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JUDGE TATEL: No, | don't have anything more.

MR. KEISLER: Thank you, Your Honor.

JUDGE HENDERSON: Thank you. Mr. Hostetler?

ORAL ARGUMENT OF ERIC HOSTETLER, ESQ.
ON BEHALF OF THE RESPONDENTS

MR. HOSTETLER: May it please the Court, Eric
Hostetler for the United States. With me at Counse | Table
this morning is Howard Hoffman from EPA.

Your Honors, the Clean Power Plan reflects the

eminently reasonable application of the Clean Air A ctto
address the most urgent environmental threat our na tion has
ever faced, and this critically important rule secu res a
readily achievable and moderate degree of carbon di oxide
reduction from what are by far the largest sources, and it
does so cost effectively, drawing upon the same pra ctices
and procedures this industry has already been using for
decades to reduce its pollution, and the system of emission
reduction applied here is especially proper and sen sible
because of the unique circumstances. On the one ha nd a
uniquely interconnected and integrated industry tha t
produces an entirely fungible electricity product; and on
the other a pollutant that is ubiquitous, well-mixe d, and
that causes equal harm no matter where it is releas ed, and
it is very difficult to contain because a typical p lant

emits millions of tons of carbon dioxide. But the guestion




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

42

for us is --

JUDGE KAVANAUGH: Yes. The first question is how

we review this, what our standard of review is, as you know,
and the Supreme Court has consistently told us for 30 years
that for major questions, for questions of economic and
political significance that Congress has to speak ¢ learly,
starting with the Benzi ne (phonetic sp.) case, Brown &

Wl lianmson, MCl, UARG Gonzales v. O egon, with those five

is probably the leading cases that have all said fo
something major Congress needs to specifically auth
that's rooted in non-delegation principles, it's ro
principles of presumed congressional intent. Do yo
that this is a question of economic and political
significance?

MR. HOSTETLER: | agree that it's an important
case in that it has considerable environmental cons
| don't think that --

JUDGE GRIFFITH: You said earlier that it's the
most urgent --

MR. HOSTETLER: | don't think it has --

JUDGE GRIFFITH: -- of issues. That sounds prett
important.

MR. HOSTETLER: -- any more economic significance
than any other Clean Air Act rule-makings which thi

has reviewed, such as the transport rule that was u

r
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Honer City.

JUDGE KAVANAUGH: Got billions of dollars of
positive benefits, and billions of dollars of costs over
time, tens of billions of costs.

MR. HOSTETLER: But let me address what | think

your question is getting at, which is what is the s tandard
of review, and you're asking should the clear state ment
principle as articulated in UARG be applied here, the --

JUDGE KAVANAUGH: UARGand a whole series of
cases, | don't want to isolate UARG as the only case, this
is a consistently rooted doctrine in Supreme Court case law
going back 35, 40 years.

MR. HOSTETLER: UARGand Brown v. WIIlianson are

readily distinguishable. This case doesn't involve any new
claim of statutory authority, as AEP makes clear, Congress
assigned responsibility to EPA to address this poll ution
from these sources under this provision, and as AEP makes
clear Congress assigned, spoke directly to a regula tion in
Section 111, it was speaking about this very rule-m aking.

JUDGE KAVANAUGH: This provision has been used

once or twice, arguably, since 1990, it's not a, it 'S not
one of the provisions that commonly used. And the Supreme
Court said, you know, when an agency claims to disc overy in
a long extant statute an unheralded power to regula te a

significant portion of the American economy we typi cally
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greet its announcement with a measure of skepticism
expect Congress to speak clearly if it wishes to as
an agency decisions of vast economic and political
significance, that's UARG. That sounds like, | mean, that
might have been written with this case in mind, tha
exactly like this case.
MR. HOSTETLER: Let me try to answer your questio
in several parts as to why the Clear Statement Rule
apply, okay? First, it's clear from the case law t
Clear Statement principle is the decided exception,
rule. The general rule as is applied in innumerabl
Air Act cases it says Chevr on applies in the usual manner.
Second, the Supreme Court --
JUDGE KAVANAUGH: This is a huge -- I'm going to
interrupt you there. This is huge case. Take the
it's got huge -- I'm going to continue for a second
has huge economic and political significance, Congr
focused on it, the President announces it in the Ea
it has huge international repercussions. It's a bi
Now, Justice Breyer would say, and did in Brown &
W I | i anson, that should actually trigger us to be more
deferential, but that's not what the majority of th
has said over time, so for you to convince me that
have to show, I think, on the standard of review, w

to what the statute says, you have to show it's not
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of economic and political significance. 1 just fin d that a
little hard to swallow.

MR. HOSTETLER: Let me keep going. The Supreme - -

JUDGE KAVANAUGH: I'll let you.

MR. HOSTETLER: -- Courtin UARGand Brown has
never suggested that there would be a need for clea r
statement as to the manner of regulation, as to how an
agency regulates. It has just identified certain | imited
circumstances where a clear statement is needed to determine
whether an agency has authority to regulate at all. More
specifically --

JUDGE GRIFFITH: But you're not dealing with the
language that Judge Kavanaugh quoted from Justice S calia,
why doesn't that language fit this case to a tee?
Certainly, you can identify factual differences bet ween UARG
and Brown & W/ |ianmson and this case, but the general
principle that Justice Scalia and the Court announc edin
UARG --

MR. HOSTETLER: UARGand Br own stand for the
principle that you need a clear statement in two ve ry
limited kinds of situations, one, a situation like Br own
where the Agency had no statutory authority at all over
subject matter; two, a situation like in UARG where the
Agency was extending statutory authority to bring i n
millions of new sources that had never been subject to
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regulation before, never been --

JUDGE GRIFFITH: That's the application of the
principle in that particular case. You may be cutt
principle a little bit short in terms of the langua
was used, it's broad language used in
fit this case. To add one more thing, it was on NP
morning, right? Right? It's big news. It's big n

MR. HOSTETLER: It's an important case, but the
argument that Petitioners are making here is quite
tothe Brown v. WIIianmson argument that you just rejected,
or a Panel rejected in the
where in net neutrality you said the Supreme Court
already recognized that the FCC had been delegated
authority to regulate, and just as the Supreme Cour
case had spoken to the issue, it's spoken to the is
in American El ectric Power. Fourth, next, if Petitioners'
argument were accepted, and courts were to start ap
clear statement rule in any important case --

JUDGE KAVANAUGH: Not any important case, it's go
to fit the language. | mean, even the people, you
Professors Lazarus, Freeman, Heinsterlin (phonetic
the wake of UARG all wrote these articles that said in
essence oh, no, because the major questions doctrin
revived in a context that was going to be harmful f

case. And I'm not saying how we can get to the sta
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just focused on the standard of review here.

MR. HOSTETLER: It would be completely unworkable
if the standard of review turned on the degree of
regulation. Under that logic, well, if EPA just do esa
little bit of generation shifting, and we review th e case
under one standard of review --

JUDGE KAVANAUGH: But now it's fundamentally

transforming an industry by telling existing units you in
essence have to pay a penalty, a huge financial pen alty in
order to continue to exist, in order to shift from coal
plants to solar and wind plants, at the same time t he coal
mining industry is in essence greatly harmed, as we Il. So,
| mean, decide yes, this is just an incremental thi ng in

building block two and three strikes me as just not

probable.

MR. HOSTETLER: Itis incremental. The economic
compliance costs that we're talking about here are no more
than in many other Clean Air Act rules affecting th e power
sector.

JUDGE GRIFFITH: What's the comparison, what were
the costs here as opposed to the costs in UARG?

MR. HOSTETLER: The costs in UARG I don't have
because that --
JUDGE PILLARD: | think UARGwas $147 billion, and

| think this, the estimates here are one and a half to $8
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the projected costs.

MR. HOSTETLER: 1 believe that one comparison you

can make is to the cost of the Mercury and Air Toxi
which were considerably higher, the rule that was r
in Michigan.
JUDGE TATEL: | don't think, at least in my view
don't think this becomes a
it's big, and just because it affects the environme
the economy, lots of regulations do that. But what
curious to hear is your answer to Mr. Keisler's poi
is that what's transformative here is the technique
has required, that is that it's essentially requiri
not just to install emission reducing equipment, bu
required them to invest in a dramatically different
they have up till now, and that's the transformativ
that's what makes in his view this case one that's
to Uility Air that namely that kind of dramatic change in
emissions controls is something only Congress can d
you respond to that point?
MR. HOSTETLER: | would say that this is far from
the first rule for power plans that has been premis
part on generation shifting. Those strategies are
particularly suitable for this industry.

JUDGE TATEL: But in those other cases | think Mr
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Keisler's answer to you in those other cases is tha
those cases the generation shifting was authorized
Congress.

MR. HOSTETLER: Generation shifting is not
directly addressed in Section 110, in the Good Neig
provision, but yet, in the Transport Rule generatio
shifting played a very important part in the level
standards, and let me explain that because | think
important principle.

JUDGE TATEL: Allright, well, you can, | want yo
to explain it, but the fact that you can find an ea
example where EPA did this doesn't answer his quest
which is that maybe Congress should have approved t
well. The point is what do you say in view of
about the fact that this emission control technique
well beyond and is dramatically different from any
and it's that that requires congressional authoriza
| -- either -- there's a couple of answers to that,
seems, one is the doctrine doesn't even require tha
might say; or you might say I'm wrong that this is,
Keisler is wrong that this is that dramatically new
is the answer to his question? His argument is, yo
that's the point that makes me, that's the point |

answer to from you.

MR. HOSTETLER: If you're asking for your textual
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interpretation I'll start --

JUDGE TATEL: No, I'm asking for why it -- I'll

try once more. Why isn't the transformative action here,
the action that under the Utility Air doctrine requires
congressional approval, and isn't delegated to an a gency,
it's the adoption of an emission control technique that
requires owners not just to install emission reduci ng
equipment, but actually, to invest differently in t heir

businesses, in different kinds of businesses?
MR. HOSTETLER: Fundamentally --
JUDGE TATEL: Buy carbon credits.

MR. HOSTETLER: -- this rule is about substitutin

cleaner technologies for dirtier technologies, that 'sa
familiar principle. But ultimately, it turns on th e
statute, which directs EPA to apply certain specifi ed
factors, including examining the industry and deter mining
what has been adequately demonstrated, what the ind ustry is
already doing, and here EPA looked to what is going onin
the real world, to the 10 states that already have existing
state carbon dioxide emission requirements, and EPA

determined that in those states what sources are do ing to
meet their limits is they are shifting generation, from
dirtier sources to cleaner sources, that's how thos e
programs are structured. And it was completely rea sonable

for EPA to adopt the same approach that this indust ry is
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already following in those --

JUDGE BROWN: But hasn't the Administrator himsel

referred to this rule as transformative? And in fa
this is an opportunity to invest, this is not about
pollution? And if the Environmental Protection Age
going to get into an area now that is not about pol
that is in fact about designing the energy generati

of the economy, isn't that a major question?

MR. HOSTETLER: This rule is all about pollution

control, and nothing else. With respect to the wor
transformative, Petitioners have cited to a bullet

a White House press release as support for the posi
it's transformative. What the Agency actually said
however, is in the record at Joint Appendix 266, an
going to quote it, it says reliance on the measures
building blocks two and three is fully consistent w
recent changes in current transit and electricity
generation, and as a result will be no means entail
fundamental redirection of the energy sector. And
read that White House bullet point carefully they'r
it out of context, what it actually says is that th

will, quote, drive a more aggressive transformation
clear implication being that there's already a
transformation going on in this industry as a resul

cheap natural gas, and as a result of an aging coal
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and so this rule just deepens the trench.
JUDGE KAVANAUGH: Justice O'Connor in Brown &
W I | i amson said we should also use our common sense in
trying to assess this, and this is an important thi ng you're
trying to achieve, as you say, substituting cleaner
technologies for dirtier technologies, and Congress was
focused on this, and this is how I think made your
guestions, it's not just a technicality, it's roote din

separation of powers that Congress in our system of

separation of powers should be making the big polic y
decisions, or we want to be sure they're clearly as signed
the big policy decision to the Agency, and this is an
ongoing debate in Congress, | mean, it passed the H ouse, it
had a lot of support in the Senate, and it just did n't quite

get over the finish line.

MR. HOSTETLER: Your Honor, even if you were to
apply some kind of clear statement principle, a cle ar
statement is contained in Section 111. What it say s is that
the best system of emission reduction --

JUDGE KAVANAUGH: It's not a clear statement to
set limits that are unachievable by coal plants, an d
therefore they have to pay huge amounts of money to
subsidize solar and wind plants. Obviously, it doe sn't have
to be that specific, but the idea here, the concept , Which

by the way, | just want to say, on the policy | und erstand,
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it's laudable, and the Earth is warming, and humans
contributing, and | understand the international co
action problem here, | understand that very well, a
understand the frustration with Congress, | live th
everyone understands that. But under our system of
separation of powers, and this is why it's so impor
we maintain that, Congress is supposed to make the
You might say, you know, this Congress is not going
they're not going to do anything, but that's not ho
to make decisions.

MR. HOSTETLER: What Congress said is that the
best system of emission reduction should be impleme
this is the best system of emission reduction --

JUDGE GRIFFITH: It doesn't help here when the
Executive says Congress isn't acting, so we will ac

JUDGE KAVANAUGH: Yes.

JUDGE GRIFFITH: We will act.
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JUDGE KAVANAUGH: Repeatedly. Pen and thumb.

JUDGE GRIFFITH: This debate, why isn't this
debate --

JUDGE KAVANAUGH: Yes.

JUDGE GRIFFITH: -- going on on the floor of the
Senate right now instead of in a courtroom in front
group of unelected judges, that's the fundamental p

separation of powers. But your argument is that th
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language that Congress in fact delegated this autho
to change the electric industry, and that's a tough

argument --

MR. HOSTETLER: I'd love to talk about the

statutory text, because when you examine it you fin
regulatory approach taken here comports with each a
word in the statutory text. The central term at is

is the, of course, the definition of standard of
performance, and what that says in print and in par
standards must reflect the degree of emission limit
achievable through the application of the best syst
emission reduction adequately demonstrated. EPA ha
misunderstood any of that, it properly construes th
phrase best system of emission reduction to mean pr
what it says, and to call for the best system of em
reduction adequately demonstrated for this particul
pollutant and source category, which in this case i
system that involves having regulated sources repla
small modest amount of their dirty generation with
cleaner generation so as to enable the regulated in
produce the very same product with a much lower com
cost than they would have had to bear if they had a
been compelled to install technologies at each and
plant, such as capturing millions of tons of carbon

sequestering it underground. And contrary to Petit
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argument, there's nothing in the phrase best system
emission reduction that cabins it geographically to
boundaries of a specific plant. Petitioners' argum
premised on a fiction that a regulated plant is a
hermetically sealed island. The word systemis ac
word, it's defined in the dictionary as a set of pr

or procedures according to which something is done.
means to an end, with the end here being reducing t
greenhouse gases that are causing devastating harms

And look, Petitioners have offered no reason
whatsoever to doubt that the economically efficient
well-demonstrated set of measures applied here were
system of emission reduction, there were two --

JUDGE PILLARD: But Mr. Hostetler, can you point
us to other examples of EPA action under its statut
authorities that regulated performance in a way tha
the regulated entity actually stop functioning, or
it obsolete?

MR. HOSTETLER: To be clear, this rule doesn't
make anyone stop anything, it's projected that in 2
generation will comprise 28 percent of the nation's
generation, so there's no stopping --

JUDGE KAVANAUGH: Are there examples? Her
guestion was are there examples?

MR. HOSTETLER: | would point this Court for one
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thing to the S mal | Refiner Lead Phase- Down case where the
Court, I don't know whether the word performance wa sin
there, but it was a case involving lead content in gasoline
where this Court expressly approved a standard that was, for
lead content, which was premised on not every sourc e being
able to meet the standards so that some sources wou Id have
to go out and buy cleaner lead, or buy credits. Th at's the
exact same thing here, there's precedent for this. And
look, just because a provision hasn't been used bef ore often
doesn't mean it's inappropriate to use it, you migh t not use
the fire extinguisher in your house until your hous eis
burning down, that doesn't mean you should refrain from
using it to put out the fire. And again, generatio n
shifting has been used quite often as an emission r eduction

strategy already for this industry.
JUDGE MILLETT: Can we just -- what is the
difference between technology forcing and generatio n
shifting?
MR. HOSTETLER: | don't think there is a
meaningful difference. What we're talking here abo utis --

JUDGE MILLETT: Now you're buying into that

language since technology forcing has long been rec ognized
as something EPA can do, is what makes this generat ion
shifting different that the technology that's being forced

here may well involve going outside your operations and
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subsidizing the different business as they see?
MR. HOSTETLER: The only thing that's different
here is a question of whether the system can extend
the geographic boundaries of the plant. Yes, this
technology forcing in that it's encouraging the ind
rely on the cleanest generation methods to produce
same product.
JUDGE MILLETT: Well, but we need to be clear, |
mean, this is different, is it not, in the sense th
have to subsidize the scrubber industry by putting
technology is, or this piece of equipment, that's o
but here you actually have to go, if I'm right, sub
your competitors, is that right?
MR. HOSTETLER: No, | would disagree with that.
To be clear, this rule doesn't require any subsidie
source is perfectly free to comply, for one thing,
important, a factual correction | need to make, the
reflects that sources can meet, coal plants can mee
standard through technologies at their plant alone,
could co-fire with natural gas and get there, some
might be able to use sequestration to get there, so
the case that it's technically impossible to meet t
limits at the plant if the source wants to. But to
your question more directly no, this doesn't requir
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more natural gas, or renewable generation, which is
subsidizing a competitor. And keep in mind, it's a
important part of the record here that the vast maj
fossil generation is owned by diversified companies
percent that already are invested in natural gas an
renewable plants, so you're --
JUDGE SRINIVASAN: Can | ask a terminological
guestion? So, when you say plant it's, you're trea
plant as co-terminus with source?
MR. HOSTETLER: Yes, a source is the plant, and t
be clear this rule is --
JUDGE SRINIVASAN: So, the question would be if a
plant is a source then | guess the question would b
necessarily outside the bounds of the statute to ha
compliance based on a source's action vis-a-vis ano
source? Because the distinction would be well, you
comply based on actions taken by the source itself,
can comply based on actions that take into account
some mechanism trading, if it's co-ownership it's t
know, I'm going to reduce emissions at plant, at so
and increase it at source B, but it takes into acco
actions at a different source. That's the question
MR. HOSTETLER: The question is whether the syste
of emission reduction has to be entirely integrated

the physical boundaries of a plant, or can be a bro
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system of emission reduction that includes using co
efficient market based mechanisms. And there's not
the text --
JUDGE PILLARD: We've crossed that bridge, right?
Because you can do coal scrubbing, or things off --
MR. HOSTETLER: Yes. Yes, we --
JUDGE PILLARD: -- off site?
MR. HOSTETLER: Exactly. We've crossed that
bridge decades ago. And there's nothing in the tex
Section 111 that compels EPA to provide maximum com
flexibility for the purpose of achieving the most m
degree of emission limitation. Opposing Counsel co
that many of his clients agreed that they can use g
shifting to comply with the standard. That's a one
position. They're kind of like the golfer here who
that their handicap be calculated as if they only h
putter in the bag when they fully intend to compete
that handicap using the full bag of clubs, includin
brand new driver that can hit it 300 yards.
JUDGE SRINIVASAN: Follow up on this point just a
a terminological matter, again. If you take -- 1 u
that you can take into account actions that are off
because if you purchase technology from a different
Home Depot, it's not going to be on the plant. But

I'm not saying that this is a difference that matte
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necessarily, but it seems like it's a different sal
which is that here it's taking into account actions
different source, not that the source has to go off
comply, that couldn't happen, but the argument that
made is this is different because one source in ord
for the system to work in the way that EPA contempl
would, would take into account actions at a differe
source. So, a coal plant has to take into account
at a wind source, that's the asserted difference.
MR. HOSTETLER: Right. But crediting and trading
schemes are commonplace under the Act. They happen
time. There's nothing particularly unusual here ab
source complying with an emission limitation by rel
credits or allowances that it attains from another
that is able to more cost effectively achieve reduc
Not a new concept.
JUDGE KAVANAUGH: Butitis a new concept to set
limit that is not achievable by the whole category
sources.
MR. HOSTETLER: To the extent that it's new, it's
perfectly sensible because it's responding to the u
circumstances of this pollutant and source --
JUDGE KAVANAUGH: It may be sensible for you, but
it's not necessarily sensible if you're the owner o

plant, or you work at a coal plant, or you're a coa

ient,
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who is put out of work as a result of this. So, ye
understand it sounds reasonable to you, but it hasn
done before to set a limit. Could you set a limit

for coal?

MR. HOSTETLER: No, Your Honor, and here's why,

because if you set a limit at zero and required 100
generation shifting that would fail multiple constr
EPA's authority, one, it would not be cost-reasonab
it would not be protective of the need to ensure el
reliability and fuel diversity. There are, and thi
something Petitioners are really overlooking is tha
are at least six constraints embedded within Sectio
EPA's authority that constrain how far any system ¢
So, yes, the word system in and of itself very broa
capacious word, however, that word is meaningfully
by the surrounding text in numerous ways, just not
way that Petitioners specifically suggest. There a
constraints, and I'd like to quickly run through th
because | think they're important for you to keep i
first, the statute directly requires that any syste
emission reduction be adequately demonstrated. So,
emission reduction system that isn't already in pla
successful within an industry can't be used, and to
knowledge only in the power industry is generation

being used on a routine operational basis. Second,
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statute directly requires that any best system take
account costs, so it would be arbitrary and caprici
EPA to shut down an entire industry. That's not wh
doing here, the costs are reasonable, and that's an
can discuss this afternoon, it's a record issue. T
statute directly requires that EPA take into accoun
requirements, EPA did so here, this rule will assur
reliability. Fourth, Section 111(d) requires that

be for sources, which means that you can't obtain r
from somewhere else, like getting offsets by planti
forests, you have to get reductions from sources.
only systems that sources themselves can implement
eligible. And sixth, and this is an important one,
systems that produce exactly the same volume of exa
same product under EPA's long-standing interpretati
eligible to be considered the best system. So, it'
about producing the same product but more cleanly,
very familiar concept.

JUDGE KAVANAUGH: 1 think they would challenge yo
on the fourth one, | think, for the sources themsel
mean, | think that's the key to the case, right?

MR. HOSTETLER: There's no question that the
emission reductions that are being achieved here wi
from the regulated sources, no one disputes that th

system of emission reduction that will greatly redu
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carbon. | think Petitioners' point is that they, t
of the statute is that EPA has to regulate and atta
emission reductions from each and every source, eve
that's monumentally cost inefficient.

JUDGE KAVANAUGH: One other thing on the
separation of powers, it's not just a theory, you k
obviously, if Congress does something like this, as
were doing, they can account for the losers, the pe
are left behind by something like this, and to do a
approach. EPA when it has to single-mindedly focus
emissions reductions, but there are people, lots of
you know, lose their jobs, lose their livelihoods,
communities are going to be left behind, parts of w
states are going to be left behind, and that's why
guestion like this Congress can do things like job
programs, and community college assistance, and wel
assistance, and drug programs for the people who ar
work, and that becomes more of a problem, that's wh
separation of powers principle matters, because Con
look at something like this in a well-rounded appro
that was the difficulty obviously that happened in
Senate. But for us to do it, for you to do it, all

people who are left behind are just left behind.
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pollution threatening public health and welfare is
important objective, and --

JUDGE ROGERS: And that in itself is a
transformative instruction. In other words, there
a lot of factual assertions here that are not neces
supported by the record because when you look at wh
State Departments on environment are saying and doi
not consistent with some of the things we've heard
So, lots of new jobs are created by moving to these
expensive sources, and the grid expert's amicus bri
very helpful it seems to me in describing what's go
and the beauty of the rule. And the states have a
role here in figuring out exactly what's going to h
within their states to each and every one of their
So, | want to be clear, is EPA's position that the
important statement, transformative rule, initially
it doesn't apply, but I wonder whether or not the n
the statutory authorization itself, clean air, clea
major shift by Congress, re-enacted over the years,
not limited these very broad phrases, such as best
emission reduction, who is to make that determinati
then the states decide what happens with each and e
of these sources. So, | want to be clear that your
to Judge Tatel's question, which was piggy-backing

argument that Mr. Keisler made about forcing invest
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somehow means this rule is different and beyond the
authority, because we're not talking about just scr
here, we're talking about an industry that is movin
has moved, and your record shows that in the last 1
there's been extraordinary reductions, and that the
reductions under this rule will continue, but not e
that great pace. So, | need to be clear on this th
issue what the Agency's position is, if the rule wi
then it's not a problem, the rule doesn't apply and
a problem.
MR. HOSTETLER: I'm not sure | fully understand
the question, but --
JUDGE ROGERS: The statement --
JUDGE KAVANAUGH: -- the major questions rule --
JUDGE ROGERS: -- so by --
JUDGE HENDERSON: Major questions.
MR. HOSTETLER: Right. Yes, our position is
that --
JUDGE ROGERS: -- saying UARG Brown &
W lianmson, Gonzal es, what were the other two, Brad?
JUDGE KAVANAUGH: Benzi ne.
JUDGE ROGERS: Benzi ne.
JUDGE KAVANAUGH: M.
JUDGE ROGERS: M. These are --

JUDGE KAVANAUGH: Handan. It's a different one.
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JUDGE ROGERS: Different in terms of factual
scenarios that the significant point for me is the
to Mr. Keisler's point about forcing investments, a
that what Congress contemplated, and Judge Millett'
guestion about technology forcing, best system, wor
and the world is different after Massachusetts v.
EPA's determination to move forward.
MR. HOSTETLER: That's correct, Your Honor. And
there's nothing inappropriate about a rule that has
market effects, any rule by its very nature for pol
sources is going to raise the operating costs of re
sources. So, any emission limitation that EPA migh
set here would have had some market effects. The f
the matter is, however, that if EPA had set a rule
on each coal plant sequestering millions of tons of
underground, or changing their coal units to co-fir
gas that would have had far greater market effects,
adverse effect on the coal industry than this rule
JUDGE ROGERS: But the argument would be to this
Court if you had done that that you didn't have aut
that the Agency didn't have authority to do that ei
because one of the factors the Agency has to take i
account is cost, and if the cost is prohibitive the
can't do that. | mean, we've had that argument in

cases by some of these same attorneys, so | don't t
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that's an out here, is it?

MR. HOSTETLER: That's absolutely right, Your
Honor. | mean, even -- under any application of Se
EPA has to apply very meaningful constraints, and t
include adequately considering costs and energy
requirements. So, the kind of absurd effects that
Petitioners posit cannot happen given those constra
rule that was not cost reasonable, or that jeopardi
electric liability would be arbitrary and capriciou
they're ignoring the meaningful constraints that ar
Section 111.

JUDGE BROWN: | have a slightly different questio
about the clear statement issue. Assuming that a c
statement is needed, why not, why does EPA not rely
Section 115 rather than 111(d) which requires some
considerable linguistic gymnastics?

MR. HOSTETLER: EPA relied on Section 111, Your
Honor, because the Supreme Court said in
Power that that provision speaks directly to the regulat
of this pollutant from these sources under this pro
It could hardly be more on point. I'm not in a pos
speculate on the potential application or not of Se
115, the Agency didn't address that in this rule, b
makes clear, EPA does have authority under 111(d) t

regulate these sources, that's a settled issue.
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JUDGE MILLETT: And it made that clear

notwithstanding that Congress had refused to act ti me and

again on greenhouse gases, which is acknowledged in
Massachusetts v. EPA, correct?
MR. HOSTETLER: I'm sorry, what was the question?
JUDGE MILLETT: This whole argument about Congres

is supposed to be acting, but in both Massachusetts

v. EPA,

and the whole premise of AEP was that Congress hadn't acted,

but in Massachusetts v. EPAthe Supreme Court looked at

Brown & W I i anson, said that stuff doesn't apply here

because this is just the EPA doing emission limitat ions.

So, I'm feeling, | feel somewhat betwixt and betwee n because
| have Massachusetts v. EPA, and the AEP case you're citing

saying go forth, regulate greenhouse gases, and you can do

it under 111(d), and that's perfectly consistent wi th Brown
& W | i anmson and whatnot, but then we have the language that

Judge Kavanaugh read, which also seems to fit here, and so,
how do we reconcile the fact that the Supreme Court was

fully aware that Congress was enacting in Massachusetts v.
EPA, and Congress' inaction is why people wanted to br ing
public nuisance actions, and they said no, don't br ing

public nuisance actions, it's the EPA's wheelhouse. But

then we have Uility Air G oup, how do I reconcile those, or
how do you reconcile those?

MR. HOSTETLER: Well, for one thing, you know, if
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1 | this Court were to adopt Petitioners' proposed

2 || interpretation it would make something of a mockery of the
3 | decisions in Massachusetts and Anerican El ectric Power,

4 || because the alternative that Petitioners say the Ag ency

5 || should have chosen, building block one alone, would n't

6 | achieve any meaningful reductions from this industr y at all,
7 | in fact, it might even incentivize greater use of t he

8 || dirtiest technologies and worsen the problem.
9 JUDGE KAVANAUGH: But you can't say AEP authorized
10 | building blocks two and three, they weren't address ing the

11 || difference between one?

12 MR. HOSTETLER: The phrase best system of emissio

13 || reduction doesn't talk about any particular strateg ies for
14 || reducing emissions, it directs EPA to apply the bes t system,
15 || and we come back to the fact that this is the best system.
16 || | haven't heard anything to suggest that it is not the best
17 || system. And let's not lose sight of the fact here that the

18 || core objective of the Clean Air Act --

19 JUDGE TATEL: The argument that the Petitioners

20 | make, they're willing to even -- | think they, | do n't want
21 | to speak for them, but I think they would say it mi ght be
22 | the best system, but because of its character, beca use it
23 | requires owners to adopt different investment strat egies
24 | it's a technology that must be approved by Congress , that's

25 | their point. That's their bottom line.
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MR. HOSTETLER: As the grid experts put it in the

amicus brief very well there's really not a terribl
meaningful difference between a plant installing a
panel on its roof. or installing a solar panel, you
yards away, or installing it wherever it's most cos
effective to install it. What this rule does is pr
sources using better technologies to produce the sa
electricity product, it is holding the regulated in
improving their technological performance, better
performance, not non-performance. But look, let's
sight of the fact here that the core objective of t

Air Act is to protect public health and welfare, an
needless to say, EPA's interpretation is easily mor
consistent with that objective. EPA's rule assures
meaningful carbon dioxide limitation, Petitioners'
does not, and it's not like trivial environmental r

at stake here. We agree there has to be balancing
of those factors have to be weighed and applied, th
record issue, and we're very comfortable defending
judgments on this record, but there's no reason to
that Congress intended for the Clean Air Act to lea
massive air pollution threat entirely unsatisfactor

addressed. Again, it would I think deprive

and Anerican El ectric Power of all meaning if you were to do
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JUDGE HENDERSON: All right. You're out of time.
Thank you.

MR. HOSTETLER: Thank you, Your Honors.

JUDGE HENDERSON: Mr. Poloncarz.

ORAL ARGUMENT OF KEVIN POLONCARZ, ESQ.

ON BEHALF OF THE POWER COMPANY INTERVENORS

MR. POLONCARZ: Good morning, Your Honors, and ma
it please the Court, Kevin Poloncarz for Power Comp any
Intervenors.

I'm here today representing a broad coalition of

power companies from across the country. My client S range
from some of the nation's largest investor-owned ut ilities,

to smaller municipal agencies that own a mix of coa l, gas,
and renewables. We're here to defend the rule, and we want

to make just a few points.

The main point we want to make is that generating

shifting is business as usual for the power sector, it's
simply how power companies balance supply and deman d to keep
the lights on at least cost to consumers; it's also how the
power sector has complied with requirements under t he Clean
Air Act, and under state programs designed specific ally to
reduce CO2; and it's exactly what Petitioners and m y clients
asked EPA to authorize as a means of complying with whatever
standard should be imposed by states under 111(d). So,

Petitioners are off base to contend, as they did in their
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reply, that, quote, what some states and companies
chosen to do voluntarily has no bearing on what Con
authorized EPA to require under 111(d). What my cl
the rest of the industry are doing to reduce their

has absolutely everything to do with what Congress
authorized EPA to require, that's the entire premis
identifying the best system that's been adequately

demonstrated.

When you get to the bottom of Mr. Keisler's

argument about it needing to be integral to the sou
Petitioners want to have it both ways, they want to
allowed to use generation shifting in trading to co
whatever is required under 111(d), but they want to
EPA from taking those strategies into account in de
how high the bar should be set. We don't think the
mandates that EPA live in a make-believe world, pre
those strategies don't exist, and set the bar no hi
what can be achieved within the bounds of an indivi
plant. In our view it was perfectly reasonable for
account for generation shifting, and the fact that
ultimately how the power sector would comply regard
where the bar was set, or whether it was based on m

costly on site measures, like CCS or gas co-firing.

JUDGE KAVANAUGH: Do you agree that no coal fired

plants can meet the limit?
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MR. POLONCARZ: No, we disagree with that, Your
Honor, and the record does not reflect that. The r
reflects that carbon captured sequestration and gas
firing are technically feasible and available techn
but they're much more costly than the generation sh
measures that the power sector has always used to ¢
with pollution standards, and would invariably use
instance.

JUDGE MILLETT: Does the -- is it so costly that
it then violates the best system limitation that a
consideration of costs is it not achievable to do,
this limit by carbon sequestration or one of these
options?

MR. POLONCARZ: Your Honor, | believe EPA's recor
reflects that the cost of those other technologies
site measures like gas co-firing and carbon caption
sequestration is in line with the cost of other pol
control technologies that have been required in the
So, | don't believe it necessarily would run afoul
Court's juris prudence which holds that costs must
necessarily be exorbitant in order to be, run afoul
Statute.

I'd like to move on to Petitioners' point about
the rule constituting an unlawful subsidy. What th

subsidy is just really the market consequence of an
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that requires higher emitting sources to achieve gr
reductions than cleaner ones. Because the grid is
pursuant to the principle of least cost dispatch, a
would commend the grid expert's brief to the Court,
for a very good description of that, any emission s
that will result in differences in generator's cost

that will result in the cleaner sources generating
this is what has happened under existing programs,
Cross-State Air Pollution Rule, which allowed for t
as well as other programs, like the mercury air tox
standards, which don't allow for trading. In our v
rule merely reduces an implied subsidy that has all
fire generation to continue emitting massively grea
amounts of CO2 at no cost by requiring or causing t
sector to start accounting for the costs of its emi
this rule does exactly what AEP said the Agency was
authorized to do under 111(d).

JUDGE SRINIVASAN: So, is your position basically
so AEP says that Congress delegated to EPA the decision of
how to regulate carbon dioxide emissions from power
and is your perspective based on, and representing
clients that you represent that it's an instinctive
to that immediately to turn to credits and trading,
that's naturally what everybody is going to take in

account when there's a regulation of carbon dioxide
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emissions from power plants?

MR. POLONCARZ: That's correct, Your Honor. This
sector is like no other sector with its interconnec
it has so much experience using credits and trading
of that, because power can be generated at least co
sources across the grid. And | see my time is --

JUDGE MILLETT: Forcing people to pay, to
subsidize their competitors seems different to me.
shouldn't, why isn't that different? | mean, that'
essentially what you're doing here, you may be a co
powered plant, but you need to actually operate les
then take your money, your reduced profit margin, a
invest it in people who are creating that power, yo
competitors, the wind, the solar, folks like that,
seems to me different, quite different, as a matter
it's not that you couldn't choose to do it on your
as a question of EPA authority.

MR. POLONCARZ: Your Honor, one good point that
EPA makes in the record is that most of the owners
units that are affected by this rule also own units
could produce credits already. And so, it's not ne
the case that they would need to go subsidize by bu
credits from their competitors at all, cross-invest
an option, and it's one that my clients have used t

their own emissions, and the record reflects that i

tion, and
because
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throughout the industry.

JUDGE KAVANAUGH: The two key words in what you

just said were most and necessarily, | mean, not ev
has that option.
MR. POLONCARZ: | don't disagree with you. But |
would say that the record reflects that EPA found t
generating shifting measures that are the basis of
system are available to all different types of util
vertically integrated markets, to rural electrical
cooperatives, and that finding is worthy of some de
JUDGE MILLETT: Where does the record say most?
MR. POLONCARZ: I'm sorry, Your Honor?
JUDGE MILLETT: If you have it later that would b
great, or if someone could give it to me later that
great.
MR. POLONCARZ: | see my time is up.
JUDGE HENDERSON: Thank you.
MR. POLONCARZ: Thank you.

JUDGE HENDERSON: Mr. Myers.

ORAL ARGUMENT OF MICHAEL J. MYERS, ESQ.

ON BEHALF OF THE STATE INTERVENORS
MR. MYERS: Good morning, may it please the Court
Michael Myers for State Intervenors. I'll be addre
some issues of state authority.

EPA's express statutory authority to regulate
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pollution allows it to address power plant carbon d
emissions through the clean power plant rule, despi
effects on state's preferred mix of energy generati
three reasons, it directly regulates pollution with
dictating state energy choices; it reasonably incor
how states and sources are cutting carbon pollution
properly reflects federal and state regulation of p
plants.

As to the first reason, because the rule is aimed
at reducing pollution it falls squarely within EPA'
authority, regardless of impacts on down, regardles
downstream effects on state energy mix. The rule f
reducing carbon dioxide, it sets overall pollution
but does not dictate source specific standards, or
states or their sources will meet those standards.
rules' focus and flexibility demonstrate that it's

limiting pollution, not regulating energy, and as t

Supreme Court recently explain in the FERC v.

whether a federal regulation improperly intrudes on
state control should be based on what it directly r
not downstream effects.

Second, the statute authorizes EPA to consider
systems of emission reduction that states and sourc
successfully used to reduce CO2 from power plants.

rules' consideration of power plants ability to shi
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cleaner types of generation stem directly from Sect
111(a)(1)'s directive that EPA limit pollution to |
that reflect that best system of emission reduction
adequately demonstrated. And here there's broad co
among states, including those opposing the rule, EP
industry that shifting to cleaner generation is suc
system for reducing power plant carbon pollution.
states, those that are part of the regional greenho
initiative and California have successfully reduced
emissions from the power sector by cap and trade sy
that rely in part on sources shifting to less carbo
intensive generation. Power plants under that prog
RGGI program, have cut CO2 emissions by 40 percent
years. Even states opposed to the rule nonetheless
supported emissions averaging or trading through sh
generation as a means of emission reduction complia
some of those are listed at J.A. 214 of the preambl
that the statute does not limit EPA's consideration
best technological or on site systems of emission r
it would have been contrary to black letter adminis
law for EPA not to consider this proven method in i
system determination.

Third, the rule properly reflects concurrent
federal and state regulation of power plants. Stat

exclusive control over generation mix, as exemplifi
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need for federal approval of a hydro-electric proje ct, or

the limit on state incentives for new generation to those
that don't interfere with federal regulation of the

wholesale market. Similarly, state preference over

generation choice may be indirectly affected by lim its on

power plant pollution with interstate effects. EPA must

regulate pollution that harms public health and the

environment and other states even if those regulati ons
affect a state's preferred generation mix. As set forth in
the examples in our brief, page 20 through 22, stat es are
accustomed to dealing with federal regulations that have
such an effect. Accepting Petitioners' expansive v iew of
state authority over generation mix by contrast wou Id
effectively thwart meaningful regulation of carbon dioxide
from power plants, and render Section 111(d), the s tatutory
remedy the Supreme Court recognized in AEP, speaks directly
to these emissions, a hollow shell. That is not th e law.
In conclusion --

JUDGE KAVANAUGH: Why do you think Congress didn'
pass something like this?

MR. MYERS: | hate to speculate why Congress does

anything in particular, Your Honor, but I think the more
important point is here when Congress wrote the bes t system
of emission reduction language into Section 111 it intended

to give EPA the ability to address new pollution pr oblems




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that developed as time went on, you know, in the wo

the Supreme Court, an intentional effort to confer

flexibility necessary to forestall obsolescence. S

has, that's what EPA has done here, and applied a ¢

sense rule similar to what the Supreme Court found

lawful in the

80
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EME Honmer City case where the Court, or where

the Petitioners, many of the same Petitioners here,

use different strands of statutory language to hams

EPA's ability to come up with a cost effective solu

pollution problem, that's exactly the same type of

they're making here, and it should be rejected as t

Supreme Court rejected it in that case.

JUDGE KAVANAUGH: Actually, the Supreme Court

accepted that there were limits on what EPA was doi

said it just couldn't be facial invalidation of the

but allowed

as-applied challenges, which were succe

MR. MYERS: That's correct, Your Honor. Butin

terms of EPA's approach here, | think Petitioners a

to do the same type of hamstring of EPA's ability t

would, you know, just result in more costly reducti

If I may conclude, Your Honor? In conclusion, th

rule reasonably balances emission reductions, costs

energy needs in addressing our nation's largest sou

carbon pollution, and it does so while respecting s

energy choices. We urge the Court to uphold it. T
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JUDGE HENDERSON: Thank you. Mr. Lin, why don't
you take two minutes to answer any questions and wr
your argument on this issue.
ORAL ARGUMENT OF ELBERT LIN, ESQ.
ON BEHALF OF THE STATE PETITIONERS
MR. LIN: Thank you, Your Honor. | have three
points that I'd like to make. The first is | think
Judge Tatel and Judge Kavanaugh said is exactly rig
point here is not about the drawing a line in terms
factually transformative this is, the question is f
UARG rule how transformative it is as a legal matter.
what they are doing here as has been discussed alre
morning, is fundamentally different from the way Se
111(d) has ever been used before, this is about req
existing fossil fuel power plants --
JUDGE GRIFFITH: We've heard discussion that
there's a, going to be a five percent difference in
industry, 10 percent difference in the coal industr
our without the rule, you represent the State of We
Virginia, what will be the difference there in 2030
MR. LIN: Well, it also --
JUDGE GRIFFITH: With and without the rule, what
percentage of the electric initiative power plants
coal fired with the rule and without the rule?

MR. LIN: It all depends on what sort of trading
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systems end up developing, and so, it would vary. But
again, Your Honor, | think the important point here is that
it's not about, you know, what the various statisti cs might
be, but it's about the fact that it will require, a nd it
does require some change in the mix of energy gener ation,
and | think that's the important point. You know, Judge
Millett, this is not a question of technology forci ng, this
is about forcing a different mix of electricity gen eration.

JUDGE KAVANAUGH: What do you with --

JUDGE TATEL: What's your answer to the --

JUDGE KAVANAUGH: -- Massachusetts v. EPA? The
Brown & W/ | i anmson argument was raised in Massachusetts v.
EPA, and I think the Supreme Court recognized that it was a
huge issue, but found clarity. Why given that don’ t we find

clarity here, what's the difference?
MR. LIN: Well, Your Honor, | think the answer to
that is, and there's been some suggestion that beca use

Massachusetts v. EPA changed the landscape that the major

guestions doctrine applies differently to the Clean Air Act,
and | think the answer is Uility Alr Regulatory G oup v.
EPA, which is post-that fundamental decision the Supre me
Court has found that there are still question that are major
guestions under the Clean Air Act when EPA is exerc ising its
authority in a fundamental and transformatively dif ferent

way. And Judge Kavanaugh, you had pointed out, you asked
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EPA's Counsel about whether they could zero out a p
kind of energy, and his answer was not that the log
conclusion of this could go there, his answer was s
that there are practical limits on reaching that co

right now. This is not a hypothetical situation, i

look at the rule the way they came up with the emis
of 1,305 is that they applied their hypothetical mi
electricity generation to each of the three

interconnections, eastern, western, and Texas, and

83

JUDGE KAVANAUGH: | want to get one comment out

and get your response to it, and maybe Mr. Keisler,
which is | think the implication of a lot of the br
amicus briefs on the other side, is that there's a
policy imperative here, there's a moral imperative,
involved, got an international imperative, and who
think they would say, as judges to stand in the way
Executive Branch, the President's effort to deal wi
that. And as to Congress, the separation of powers
I've raised, | think they would say Congress has to
respond, they can defund the Government, and they c
come close to that on occasion, or an agency, or cu
appropriations, they can shut down the confirmation
obviously, they can have and can do that, but they
tools to deal with a President they disagree with.
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should we as judges get in the middle of that given
moral imperative, the policy imperative, the intern
repercussions? Just a general question, but | thin
hanging in the air, and you need to respond to that
MR. LIN: Well, Your Honor, | think you've
answered your own question, which is the separation
powers. There aren't just two branches that are le
interact with each other, and fight each other usin
tools that they have, the third branch is the judic
it is the role of the Court to enforce the limits o
separation of powers, that's why the major question
doctrine is so relevant here.
The second point that | did want to emphasize,
Your Honor, | see my time has expired, is that ther
just the major questions clear statement rule, ther
the federalism clear statement rule, and this rule
it requires a different mix of electricity generati
JUDGE MILLETT: I'm trying to figure out what the
object of this clear statement rule is, and that --
one of the things that makes this seem very big, an
important for some of the reasons Judge Kavanaugh
referenced, is that it's dealing with greenhouse ga
emissions, and the threat that they pose under the
the environment, and the regulation of coal fired p

plants and their contribution as a major contributi
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to greenhouse gas emissions. Those seem like very
guestions, but those are ones the Supreme Court has
said EPA gets to regulate. So, | don't think we ge

in now and say that was a major thing to do, you be
a clear statement from Congress, the Supreme Court
require it, we don't get to require it either. And
what's been identified, | think, is the other aspec

may need a clear statement is this generation shift
the requiring, requiring people, requiring these co

to subsidize other forms of energy generation, and
struggling with is | get that that's a big step, ho

know if that's the type of the big step that implic

Brown & W/ | i anson all by itself since the greenhouse gas

and regulation coal fired plants are off the table?
requires it, or did that step trigger federalism in
or is that step just the usual how do you do it mec
that gets Chevr on? How do | know it fits in your view
rather than the mechanical house that usually gets
treatment?

MR. LIN: A couple of answers to that. In terms
of the federalism, | think the reason that it appli
triggers the federalism clear statement rule, is be
this is like in ABA v. FTC, adirect intrusion on our
ability to choose the electricity generation that w

Because the rule is different in kind in that it wi
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require, and does require some change, it may not b
particular mix, but it does require some change in
of electricity generation, that is its purpose --

JUDGE TATEL: Mr. Lin --

MR. LIN: -- that is its effect -- yes?

JUDGE TATEL: -- what, | just want to focus on
what you just said. It's best system of emission r
we all agree that that's the key term here, and you
argument is that's not broad enough to include gene
shifting, the other side said it is, what's your re
the argument you just heard from Counsel for the tw
Intervenors, which is that in fact, because of the
the grid that the best system of emission reduction
fact generation shifting, that that's in fact the w
grid operates, it's a big generation shifting machi
states and others, and investors, and power compani
for that very purpose, that is to shift generation
cost, less polluting emissions. And that best syst
fact the generation shifting that EPA has adopted,
what they're telling us.

MR. LIN: Judge Tatel, | would quarrel with the
premise of your question. | don't think that the q
at least for what I'm advocating, is different from
Keisler's point, is the question is not whether a b

system emission reduction is broad enough to possib
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include what EPA has done here. The question is if
clear statement rules are triggered, which we belie
are because this is --
JUDGE TATEL: Yes.
MR. LIN: -- fundamentally different exercise of
power, then there is no clear statement, and they h
pointed either in their briefs or today to any clea
statement that would satisfy the standard in Br own
W 1lianmson, UARG--
JUDGE TATEL: But your point is that even if
they're right that this is in fact, generation shif
in fact because of the nature of the grid the best
because that's where it's operating. If an agency
mandate that that operate faster or more effectivel
that's a decision only Congress can make, is that y
point?
MR. LIN: Setting aside, again, that we actually
don't think that it is, falls within the scope of b
system of emission reduction, but yes. If in fact
to conclude that the statute is ambiguous we think
no clear statement because, and that's required bec
is such a dramatic exercise of power. As | was say
Judge Millett, some change in the mix of electricit
generation is required. In the State of West Virgi

use 96 percent coal, maybe that changes to 94, mayb
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changes to 85, maybe that changes to 50, but the po
that we never claimed that we have exclusive author
determine what our preferred mix of generation is,
IS --

JUDGE MILLETT: Do you agree with Mr. Keisler whe
he said that what EPA could do, at least without vi
the types of objections that are raised here, is to
everybody to pull out their coal burners and put in
exclusively gas burners, that that would be within
wheelhouse, do you disagree with that?

MR. LIN: Your Honor, | think that's a -- | would
agree with Mr. Keisler's point that that's a differ
guestion that, it's different from what they're doi

JUDGE MILLETT: | know it's a different question,
but he said that that would be within EPA's wheelho
that clearly would --

JUDGE KAVANAUGH: Under this section, | think he
said.

JUDGE MILLETT: Right. Well, it wouldn't be
subject to these types of challenges, he reserved t
may be other challenges that we're not aware of. B
that's not subject to these challenges and yet, tha
certainly is changing the balance of electrical sou
within a state, I'm trying to understand how your a

works. And maybe you just disagree with what he sa
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don't know.
MR. LIN: No, | mean, again, | think, you know,
what our point is is we think what this statute can
for is to improve the operation of a source. And w
does is something that's very different from that,
that's why --
JUDGE MILLETT: If they improve the operation of
the source by forcing through the emission limit th
all coal power plants to stop being coal power plan
become gas powered plants, that would be okay, that
need a clear statement, that wouldn't tread on fede
interests, and the states' control over the balance
energy as you've referenced it here?
MR. LIN: No, Your Honor, | wouldn't agree that
that would be, that that wouldn't trigger federalis
think, again, that's gets to the, you know, what th
be doing there is they will be mandating a change i
of electricity generation, and my friend from New Y
saying that, you know, we don't have exclusive auth
over determining what the mix of electricity genera
but that's not really the point here.
JUDGE SRINIVASAN: But your argument, | think it
has to be, conceptually your argument has to be tha
Congress needs to have a clear statement in order t

the EPA to do that? To do --
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MR. LIN: Yes, Your Honor.
JUDGE SRINIVASAN: -- what Judge Millett --
MR. LIN: That's right.
JUDGE SRINIVASAN: You think the clear statement
principle even applies in that situation.
MR. LIN: | think that's right. And I think,
again, what the cases say, what PG&E says, and what the
other cases from the Supreme Court say is that it's
traditional area of state authority to determine wh
mix of electricity generation is. To get back to m
example, because this rule requires some change, be
the end of the day we will not be at 96 percent rel
coal, that is a direct intrusion on an area of trad
state authority. So, while we agree --
JUDGE TATEL: And wouldn't the same consequence
flow if EPA had instead of requiring generation shi
required the installation of new more expensive tec
at the plant that increased the cost of coal?
MR. LIN: No, Your Honor --
JUDGE TATEL: Under the generation shifting of th
way the grid works that means that in West Virginia
coal would become more expensive, and would be call
the grid less frequently then less expensive, it wo
the same effect?

MR. LIN: It's the difference between the direct
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intrusion and the indirect effect, right? |1 mean,
other kinds of the more run of the mill Clean Air A
regulations that they enact where they require some
different kind of technology --
JUDGE TATEL: The effect would be identical. The
effect on your state would be identical. It would
the price of coal, which would reduce that 97 perce
or 93 percent, just by the very nature of the way t
works?
MR. LIN: The difference is whether or not the
rule would require a different mix of electricity
generation, versus whether it might or might even b
to result in a different mix of electricity generat
what we have here is a rule that requires a differe
electricity generation. | had one very quick final
JUDGE HENDERSON: Very, very quickly.
JUDGE ROGERS: Can | just clarify, just so |
understand?
MR. LIN: Yes, Your Honor.
JUDGE ROGERS: So, in setting up the best system
even though the statute directs EPA as to what type
things it should look at, your point would be that
not look at what is happening in West Virginia?
MR. LIN: Your Honor, well, our point is that whe

the limit on what they can do, and this is Mr. Keis
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point in terms of the statutory limits, is a best s
emission reduction has to be something that can be
implementable at the source to improve the source's
operation. So, there are confines, and even EPA ad
this, on what our, the permissible ranges, range of
that they can look at to determine --

JUDGE ROGERS: So, it can't do this regardless of
what in fact is going on in West Virginia; and seco
can't impose these more expensive on site requireme
either, because of the statutory requirement that E
balance benefits and costs?

MR. LIN: Well, Your Honor, that would be a
different statutory problem when it gets to the cos
does get to the point that I, the final point | wan
make in terms of, this is in response to Judge Srin
the difference between compliance measures and what
permissible under the BSER, because it gets to the
of what's happening in the real world. And I just
point out that even EPA has admitted that there is
difference because in the proposed rule they had bu
block four which went to demand side measures, and
Keisler talked about the retail, to effect retail ¢
They concluded that it was unlawful for them to inc
as part of the BSER, but they have concluded that t

include that as a compliance measure. So, there is
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difference under the law, and it's something that e
does not contest.
JUDGE TATEL: Okay.
JUDGE HENDERSON: All right. Thank you.
MR. LIN: Thank you, Your Honor.
JUDGE HENDERSON: Mr. Keisler, why don't you take
a couple of minutes, but don't repeat Mr. Lin, plea
ORAL ARGUMENT OF PETER D. KEISLER, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS
MR. KEISLER: Thank you, Your Honor, | won't abus
the privilege. | would like to address some questi
Judge Brown and Judge Millett, in particular, addre
the EPA. First, Judge Brown, what the Administrato
it's the exact quote, the great thing about this pr
it really is an investment opportunity, this is not
pollution control, it's about investments, and rene
and clean energy.
JUDGE ROGERS: You want us to make our decision o
the basis of political rhetoric, would you?
MR. KEISLER: Absolutely not, Your Honor, it's
because that statement in fact captures what the ru
does, which is that it measures whether you meet th
emission limitation, not by the actual emissions pe
of your existing source, but by whether you have

sufficiently invested in building new, that's the m
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that's being imposed and that's being measured, and
what the Administrator's statement captures. And i
captures, Judge Millett --
JUDGE ROGERS: So, what do you think Congress had
in mind when it talked about this best system? I m
that's where you started, as | recall.
MR. KEISLER: That's right. And I think it had i
mind achievable standards for existing sources that
their emissions, not unachievable standards that fo
investment in building entirely new facilities that
even sources regulated under the Act. | mean, Sect
only extends EPA authority to sources. These new w
solar facilities --
JUDGE PILLARD: So, Mr. Keisler, Congress has
expressed a clear commitment to reducing pollution,
reducing the externalities on the health and welfar
nation that air pollution causes, and that's, | mea
know, it's the Clean Air Act, right?
MR. KEISLER: Of course.
JUDGE PILLARD: And it seems, I'm just struggling
with whether it is an implication of your position
could have an economy in which you have certain sou
are so dirty that they cannot be sufficiently fixed
way they operate, and other sources that are really

and that because the way you read Section 111(d) it
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the obligation on the source that in that economy t hat I'm
positing the dirty source is necessarily immunized from
regulation under Section 111(d), and that can't be right.
MR. KEISLER: Well, | don't think it's immunized
from regulation, there are lots of regulations that will
apply --
JUDGE PILLARD: In my hypothesis --
MR. KEISLER: -- but if Your Honor means that
it --
JUDGE PILLARD: --you have a set of sources, and
this is my hypothesis, just to simplify it conceptu ally,
that cannot be rendered, you know, that cannot be
sufficiently fixed in the way they operate if there 's really
any cost effective way to do it. But your position is that
in that situation it's the very unimmunibility of t hose
sources that would render them not subject to regul ations.
MR. KEISLER: Well, it's not the unimmunibility o
it, it's the question of what tools Congress has gi ven. We
certainly understand that EPA very strongly believe s that
this rule is important, and necessary, and good pol icy, and
the question as we see it is simply whether Congres s has so
far given them the tools they need to do what they' re doing
in the way they're doing. We've talked a lot about
different aspects of the UARG case, in the UARG case the
Supreme Court found that notwithstanding the import ance of
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climate change, notwithstanding the purpose of the
Act, some of those regulations were unlawful becaus
exceeded EPA's authority, and that's all we're sayi

And with respect to the purpose of the Act, it
absolutely is to promote the health and welfare of
country, but that same prefatory clause talks about
maintaining the productive capacity. So, there are
different values --

JUDGE PILLARD: Right.

MR. KEISLER: -- being balanced here, and Congres
determined not only that end purpose, but also the
that EPA currently has to effectuate that purpose,
we're saying is that those means don't include what
on here, which | think relates, Judge Millett, to y
guestion about the difference between technology fo
what EPA calls generation shifting, because there's
of difference. There are lots of technology forcin
none of them achieve their mission reductions by sh
down particular existing sources, or a significant
them, and forcing them to subsidize their competito
displace them. None of them, that has never been u
to be technology forcing. And while Mr. Hostetler
with it, that is what the rule says is going on her
209, most of the reductions from this rule will com

the replacement of higher generating facilities wit
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generating or zero generating facilities.

JUDGE PILLARD: And you're concerned that because
you see that as a subsidy that your clients are bei ng called
on to subsidize these other cleaner forms of energy , but

isn't it the case that the Clean Air Act represents

Congress' judgment that the public, and the health and
welfare, and the harm to the health and welfare sho uld not
have to subsidize the conduct of dirty burning form s of

energy production?

MR. KEISLER: As a general matter, yes, but |

can't agree with that at that level of generality. EPA does
not have a statutory mandate to eliminate all exter nalities,
and require --

JUDGE PILLARD: No, I'm responding, though, to

your notion that when we read this subsection we sh ould find
it counter-intuitive given what you're saying is a subsidy
effect. And I'm saying well, reading this language it also
bears on whether it's reasonable to read it, to exa mine the
other subsidy that's in place if we read it the way you
would ask.

MR. KEISLER: Well, whether you call it a
subsidy --

JUDGE PILLARD: So, they're really competing.

MR. KEISLER: Well, it's an investment, it's, in

terms of an obligation on the owners of regulated e ntities
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to invest their money in building completely new fa
that really is unprecedented. So, the idea that it
natural outgrowth of concepts and statutory languag
there it really just isn't, there is no precedent t
Hostetler was able to cite for anything like this w
rate is set that everyone knows cannot be met by th
existing source, and the, as a --
JUDGE PILLARD: That's contested, but --
MR. KEISLER: Excuse me?
JUDGE PILLARD: | think that's contested whether
it's at a rate that everybody agrees cannot be met.
MR. KEISLER: Well, it is lower than the rate tha
has been assigned to new sources, meaning the new s
that incorporates in its design --
JUDGE PILLARD: A new source has to do it right
now, and the fossil fueled power plants don't have
right now, that's why the numbers are different. T
what they tell us.
MR. KEISLER: I'm sorry, | couldn't hear, Your
Honor. | apologize.
JUDGE PILLARD: I'm sorry. The new plants have t
do it right now under the rule, that's why their li
set for what they can do right now, whereas these |
projected out, | mean, that's the explanation the E

us as to why there's that differential on limits, w
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your --
MR. KEISLER: Well, but the idea is that new
plants are going to be built over time, over a peri
years, and they will incorporate the, this, the num
standards are different, 1,400 pounds of carbon per
hour for new sources, 1,305 for existing sources.
you started building a new source now the best EPA
you can do is build one that a few years from now w
comes into operation will be able to attain 1,400.
sources are made more stringent than that, which is
clear, conclusive demonstration that that is a stan
no one can be met, if couldn't be met if you starte
building the state of the art plant.
JUDGE KAVANAUGH: The larger point is that it's u
to Congress to decide.
MR. KEISLER: Absolutely.
JUDGE KAVANAUGH: And it seems -- and I'll just
throw this out, I'm concerned about making sure our
in the grand sweep of separation of powers is consi
with the past, and consistent with the future, and
like what we have here is a thin, people disagree w
adjective, but a thin statute, it wasn't designed w
specifically in mind, but it can be kind of moved a
get here, for some really urgent problem. And thin

the past, | mean, the prior administration in the n

od of
erical
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security realm went through the same thing, and thi n
statutes trying to defeat an enemy, and the Supreme Court
said no in the Handan case, which | think is highly

relevant, Justice Breyer said the dissenters say th at
today's decision would sorely hamper the President’ s ability
to confront and defeat a new and deadly enemy; the Court's
conclusion ultimately rests upon a single ground; C ongress
has not issued the Executive a blank check; no emer gency
presents consultation with Congress; judicial insis tence
upon that consultation does not weaken our nation's ability
to deal with danger; strengthens the nation's abili ty to
determine through democratic means how best to do s 0; the
Constitution places its faith in those democratic m eans.
And it seems like we've lived this issue where the most
urgent need of our country was identified as a reas on to use
old statutes that weren't squarely on point to jam new
urgent needs into those. And the Supreme Court, Ju stice
Breyer speaking directly to it, war is not a blank check,

global warming is not a blank check either for the

President.

MR. KEISLER: Right. And as | said, we don't
doubt the policy bona fides of the EPA, and cases w here
there are urgently felt needs can often be the hard est and
most challenging, but the real question in this cas e we

think is can you get from a statute about existing sources
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to an obligation to build new facilities, can you g
statute that talks about achievable emission standa
standards that literally cannot be achieved by the
individual source.

JUDGE ROGERS: Then let's go back, and | didn't
understand you to be making these arguments because
probably know better than I. | mean, the prior
administration took the position EPA had no authori
regulate greenhouse gas emissions, all right? The
Court disagreed, so now as | understood it your arg
maybe I'm misrepresenting, and tell me if I am, but
simply a matter of technique.

MR. KEISLER: Yes, whether it is, whether the
means and tools they're using are within the author
agree with Your Honor, carbon is a pollutant under
the Supreme Court has settled that, that's why ther
lot of programs that regulate carbon now.

JUDGE ROGERS: What | need to be clear onis at a
global perspective there are a lot of industries us
but the record shows these industries are not like
family farmer, these are conglomerates, they're doi
things, they're investing because of their obligati
their stockholders to get something at the lowest p
the grid expert's brief said why this economic prin

part of the market we're dealing with. So, without
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the details of your clients, the record shows that these are
not as it were sole source operations, we're way be yond
that.

MR. KEISLER: And Mr. Poloncarz, if | pronounced
his name correctly, said that, you know, some power
companies are certainly expanding onto renewables, and they
have affiliates that do this kind of work --
JUDGE ROGERS: Well, you can't survive in this
market unless you do that is basically the point, b ecause --
MR. KEISLER: But| --
JUDGE ROGERS: -- the cheapest sources are always
going to be utilized first. So, given that reality was EPA,
| just need to understand, supposed to just close i ts eyes
to that reality?

MR. KEISLER: No, Your Honor, they don't need to

close their eyes to it, but the fact that something IS going
on voluntarily doesn't mean EPA can ratchet it up t hree
levels and order it. | mean, the fact that private parties
are doing some things to some extent doesn't itself provide

the legal basis for this rule under the statute.
JUDGE SRINIVASAN: Is that an all or nothing
principle so that if EPA thought that a very small number of
existing sources would have to engage in, or would
predictably engage in generation shifting in order to come

into compliance under the standards that the states would
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implement, that that itself would be enough, it doe sn't
matter if it's an extremely small number, that the vast
majority of sources could comply based on actions t aken at
the source itself. Your view is an all or nothing principle

that the statute just doesn't --

MR. KEISLER: Well, our point is that the number

of sources that would engage in building new renewa ble
facilities is not material to the legal question of does EPA
have the authority to compel owners to invest in th eir
facilities.

JUDGE SRINIVASAN: The answer is yes. So, itis
all or nothing, so yes.

MR. KEISLER: So, the answer is it's the degree
that doesn't really matter because there's a, you k now, a
statutory limit that we would say would be violated under
either circumstance.

JUDGE SRINIVASAN: And so, but if EPA, this will

be just one step short, and it said this is achieva ble by
everybody at their own, based on actions they take in their
own confines, and they can do it in a cost efficien t enough
manner that we consider it to be the best system. But we
understand that several of them may opt to engage i n some
sort of generation shifting measure because they'll view it
to be more economically feasible to do it that way, that

would be okay, because then the best system wouldn' t be
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predicated on a prediction that in fact, I'm sorry,
requirement that in fact entities would be required
engage in generation shifting, it would just be som

sort of an add on of a way to comply.

MR. KEISLER: Some of the Petitioners do believe

that states would be able to authorize that add on,
every Petitioner, sorry, believes that, but all of

agree that EPA cannot require that, and the differe
that when you require it you are imposing the oblig
the owner, and you are then applying the standard o
performance to this combination of sources and non-
And, you know, with respect to technology forcing,
Millett, that's always been about new sources, that
been about the steps the Agency takes to incorporat
forward into design. Congress has always required
Agency to regulate with a much lighter touch on exi
sources under 111(d) because they have investment a
made, there are communities that already depend on
that is why, just a word about the one other portio

statute we haven't discussed here --

JUDGE MILLETT: Yes, but where is, what is it in

111(d) that you're relying on for that point? | un
that there's only been a fist full of cases under t
provision, so as to those samples it wasn't going o
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once the Supreme Court said greenhouse gas emission
111(d), go forth, we have to figure out whether pas
practice is evidence of limitation or just wasn't
implicated.

MR. KEISLER: Right. There are very specific
differences between the 111(b) provisions on new so
the 111(d) provisions on existing sources that refl
exactly that congressional purpose, the first is th
111(b) EPA sets the standards for new sources, unde
states establish the standards for existing sources
then the statute specifically says that states can
account the remaining useful life and other factors
applying those standards to existing sources. And
provision was about, and EPA acknowledges this in i
memorandum, was codifying the regulations EPA had a
adopted to permit states to give variances, to vary
standards for individual sources when the economic
on those sources would be too great. EPA has precl
states in this rule from meaningfully exercising th
authority, and we know why they did it, because the
recognized that there was a fundamental incompatibi
a statutory provision that says states can act to p
individual sources from being prematurely closed du
uneconomic burdens, and they rule whose entire purp

prematurely close a significant number of plants by
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on economic burdens. But EPA drew the wrong lesson
that incompatibility, the remaining useful life pro
part of the statute, and it was put there because E
contemplated to be permitted to adopt regulations w
would achieve their emissions reductions by regulat
significant number of existing sources out of the m
JUDGE HENDERSON: All right, Mr. Keisler, we've
got to plow ahead. The next issue is scheduled to
minutes, but | think we, and we were supposed to br
noon, but let's go ahead, and Mr. Lin, you're up ag
Lin?
Il. Section 112
ORAL ARGUMENT OF ELBERT LIN, ESQ.
ON BEHALF OF THE STATE PETITIONERS
MR. LIN: Judge Henderson, and may it please the
Court. Again, before I begin I'd like to explain b
how Ms. Wood and | hope to use our divided argument
will be addressing why the rule is prohibited under
Section 112 exclusion; and Ms. Wood intends to brin
Court's attention the perspective of the regulated
Your Honors, the text of the Section 112 exclusio
is clear, it prohibits the use of Section 111(d) wh
source category is already, quote, regulated under
112.

JUDGE TATEL: Before you, can we -- let's get the
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basics down here. Do you agree we're working from
statutes at large, or the U.S. Code?

MR. LIN: I'm sorry, Your Honor, | missed the
first part of your question.

JUDGE TATEL: Are we -- | just want to get the
basics down here. Are you operating from the statu
large, or just from the U.S. Code?

MR. LIN: Your Honor, when | was saying that the
text is clear I'm talking about the text in the Uni
States Code.

JUDGE TATEL: Well, so, you don't think -- what
about -- | mean, Congress hasn't enacted the U.S. C
Congress has only enacted the statutes at large, an
case law is pretty clear that, in two respects, num
if there's a conflict you go with the statutes at |
in any event, the Congress has not enacted the U.S.
aren't we, don't we have to work with the statutes

MR. LIN: And we believe, Your Honor, that when
you look at the statutes at large that what comes o
statutes at large is the Texas and the United State
And, | mean, it's as the office to the law --

JUDGE TATEL: Well, the statutes at large include
both the House and the Senate amendments.

MR. LIN: Yes, Your Honor, it does include two

amendments to the same text.
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JUDGE TATEL: Right.

MR. LIN: And as we explain --

JUDGE TATEL: And since the U.S. Code only
includes one don't we look to the statutes at large to
decide this case?

MR. LIN: And when you look at the statutes at
large you see that there is one amendment that we b elieve is
a substantive amendment, and one amendment that is a
conforming amendment, and that's not --

JUDGE ROGERS: So, weren't they both responding t

the amendment to Section 112 where Congress decided it would
identify the list of HAPs that EPA had to be regula ted, so
both the House and the Senate were responding to th at, and

making conforming amendments.

MR. LIN: Your Honor, what we think is that the -

JUDGE ROGERS: Is there anything to indicate
Congress was doing anything else, and no committee hearings,
there's no committee report, no conference reports, no floor
debate? That's all we know.

MR. LIN: Your Honor, there's two parts to

answering that question, the first is whether the S enate
amendment is a conforming amendment; and the second is
whether the House amendment is a substantive amendm ent.

JUDGE ROGERS: | know, and | wonder you cite the

House Legislative Council Memo, but why are we enti tled to
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label one conforming, and the other substantive whe n the
bodies themselves haven't done that?
MR. LIN: Excuse me, we cite --

JUDGE ROGERS: For a parentheses in the amendment

or the number of words in the amendment that makes the
difference? | don't think so, because an amendment could
simply say insert the word not. That's hardly just a
conforming, or it could be conforming, but it could be

substantive, right?

MR. LIN: Right. And Your Honor, there are a
number of different indicators that we think help e xplain
why one of the amendments to the substantive amendm ent one
is the conforming amendment.

JUDGE TATEL: But can we start from the
proposition that --

JUDGE KAVANAUGH: The terminology, why is the
terminology --

JUDGE TATEL: -- both amendments were passed by
both houses, right?

MR. LIN: Yes, Your Honor.

JUDGE TATEL: The Senate passed both amendments,
and the House passed both amendments, correct?

MR. LIN: That's correct, Your Honor.

JUDGE KAVANAUGH: | thought the --

JUDGE TATEL: So, what is it that, what is it
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that, what is it in your view that requires us to r

the House amendment rather than some other way to |
the bill? If | believe we work with the statutes a

what is it that, and if both houses pass both what

that requires us to pick the House first?

MR. LIN: Well, what you return to is the fact

that one is a substantive amendment, and one is --

JUDGE KAVANAUGH: But the Senate receded.

MR. LIN: That is also true.

JUDGE KAVANAUGH: That's a -- your substantive

conforming amendment will, is a hall of mirrors, an
been through all of them, and you need a stiff drin
going through every amendment that's been cited in
footnotes in the briefs. There's an earlier/later

rule, although it's not for everyone, if you play t

and the substantive conforming thing doesn't play o
mean, why do we need that? The Senate -- here's wh
have, we have two provisions that are both passed a
signed by the President, they're conflicting, at le
conflicting in intent, however you label them. Whe
circumstances happens you have a scrivener's error.
you have a scrivener's error everyone, including Ju
Scalia, would look at the legislative history. Whe
look at the legislative history the Senate expressl

on this exact provision.
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MR. LIN: Right. So, you're referring to the
Chaffey Backus comment --

JUDGE KAVANAUGH: Yes.

MR. LIN: --right? And they say that the Senate
receded on the amendment, so | think that that's ri

JUDGE TATEL: Don't we also look at --

JUDGE SRINIVASAN: Didn't they recede subject to
an amendment? | thought that if you look at the co
report that they're referring to they said that the
recedes from its disagreement to the amendment of t
to the text of the bill, and agree to the same with
amendment as follows, and then | thought that the a
as follows includes both provisions.

JUDGE TATEL: Right.

JUDGE SRINIVASAN: So, aren't we right back to
where we started, because yes, they receded, but su
an amendment, and the amendment includes both the H
provision and the Senate.

JUDGE KAVANAUGH: That's the conference report.
In the statement on the floor that's in the Congres
Record they specifically recede on this exact provi

JUDGE SRINIVASAN: And just to finish my thought,
which is | think the statement on the floor is the
and it's referring back to the conference report th

prior, it is the prior day. So, it seems to me tha
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we're trying to understand what the statement on th
is we looked at the conference report that the stat
people who uttered the statement were referring to.
you look to the report, the report includes both.
you think there's a difference with the statement t
day | take the point, but doesn't the conference re
the statement is referring to include both?

MR. LIN: It does. But what the statement says i
that they specifically recede to the amendmentin 1
108, and in the description there it says that 108
amending Section 111 for both new and existing sour
So --

JUDGE SRINIVASAN: Wait, wait. What did they say
Because | think that they're referring back to the
the recession, if that's the right word, in the con
report. They're just describing what happened in t
conference report, as | understand it. Am | not
understanding it correctly?

MR. LIN: Well, what the statement says is that
the Senate recedes to the House with respect to Sec
of the BIll, and so that -- and yes. So, and it ge
what Judge Kavanaugh was saying, which is that Sect
which comes much later in the Bill, should have bee
stricken in accordance with the recession to the Ho

amendment, which was in Section 108, and you end up
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this drafting error, which is the way EPA has descr
JUDGE PILLARD: But | think we're not
understanding the recession the way you are.
JUDGE SRINIVASAN: And maybe | have it wrong, but
| thought that the floor statement is describing th
recession that occurred in the conference report, |
the floor statement is describing to everybody what
in the conference report, and what happened in the
conference report was a recession subject to an ame
that included both. But maybe I'm misunderstanding
context.
MR. LIN: Your Honor, the way that | understand
the statement is that it describes that the Senate
to the House with respect to Section 108 of the Act
that is the provision in the 1990 amendments that a
the exclusion in the way that is reflected currentl
United States Code.
JUDGE SRINIVASAN: So, | guess your provision,
position, then, is that the conference report itsel
scrivener's error.
MR. LIN: Which ended up being what was passed.
JUDGE KAVANAUGH: Right.
MR. LIN: Right.
JUDGE KAVANAUGH: Of course it does because --

MR. LIN: Right.
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JUDGE KAVANAUGH: --that's what's in the statute

at large, and so we, the question is whether we hav
look at in terms of legislative history, or we have
something, and we have something, we have the Backu
statement which expressly recedes on this provision
maybe that was a mistake, but that's all we have.

MR. LIN: It speaks to -- Judge Srinivasan, |
think the point is that the, this piece of legislat
history speaks to whether the Senate amendment was
clerical error. In other words, it reflects that t
intended to recede to the House's amendment, and al
the later conforming amendment, which is categorize
number of other clerical edits under the heading co
amendment, whether that was intended to have been s
And that is the point, so I think that there are a
different things to look at, one of them is that, b
other is there is legislative history reflected in
debate over the expansion of Section 112 by the 199
amendments, and there is, and the concern with havi
sources categories that are regulated under Section
be regulated under Section 111(d). Those debates a
bolstered by a number of other statutory provisions

were enacted in --

JUDGE ROGERS: But weren't they referring to the

air pollutant?
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MR. LIN: They were referring to, the debates tha
I'm referring to, we're talking about say Section
112(n)(1)(A).

JUDGE ROGERS: So, if source A has emissions of

carbon, and it also has emissions of mercury are yo u telling
me they can't be regulated under different sections , 111(d)
and 1127

MR. LIN: Yes, Your Honor, under the text of the
Senate amendment, which we believe is the amendment --

JUDGE ROGERS: What I'm trying to understand is

where is the indication by Congress that it intende dto
create this loophole whereby a source, once it's re gulated
for carbon, cannot be regulated for mercury; and se condly,

either on the House floor, the Senate floor, in any
committee report, that | don't find. And that's wh y even if
you're left with the House amendment, you're left w ith an
amendment that in your view would exclude EPA from
regulating a source under 111(d) if it's also regul ated
under 112, even if they're entirely different pollu tants.
MR. LIN: Right. And the answer to your question
Your Honor, is that, as | was saying, there is legi slative
history relating to the expansion of Section 112 --
JUDGE ROGERS: But there's nothing on this point
I'm addressing, is there?

MR. LIN: There is. There is, in terms of being
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concerned about Section 112 being overlaid on top o
regulations, and more --

JUDGE ROGERS: As to the air pollutant, that's
what I'm trying to get you to focus on, because tha
says air pollutant, and then it has all of these qu
So, you can't regulate the same air pollutant if it
already regulated under another section, that's qui
different than saying you can't regulate the source
once it's regulated for one pollutant.

MR. LIN: Well, Your Honor, there are other
statutory provisions that were enacted at the time
impose this same either/or limitation, one of them
Section 129 of the Clean Air Act which speaks to so
incinerators, and it specifically says that those ¢
be regulated under Section 111(d).

JUDGE ROGERS: ButI'min 111(d) and 112, all
right? And there, Congress is talking about the ai
pollutant, and that's where | don't understand what
that would support the House adopting what you call
substantive amendment over which there is absolutel
debate by Congress to suggest it intended to create
giant loophole which basically wipes out 111(d).

MR. LIN: Well, Your Honor --

JUDGE ROGERS: Don't we need some indication --

MR. LIN: We do.
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JUDGE ROGERS: -- as to what Congress intended?
And | don't mean duplication in the sense of ifa s
regulated for one pollutant it can't be regulated f
another pollutant that is also emits.

MR. LIN: Well, Your Honor, to finish the point o
Section 129, it's not that it's, | mean, it is a di
part of the Clean Air Act, but it specifically refe
regulating solid waste incinerators under Section 1
and not --

JUDGE ROGERS: I'm ready to grant that maybe in
other sections there's some very clear language. W
focusing on now is the 1990 amendment saying that E
dragged its feet, and so rather than wait for EPA t
the hazardous air pollutants, Congress went ahead a
it, and so, there were provisions that had to be, a
to get into this language, debate, but had to be co
and that's what you're dealing with with this House
amendment.

MR. LIN: Well, Your Honor, the fact that there
are other provisions that are clear, that make clea
Congress was concerned about, again, under Section
they're talking about there is they specifically pr
incinerators from being regulated under Section 112
specifically required them to be regulated under Se

111(d). So, my point is there is statutory context
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evidence that Congress was concerned about having t
source regulated under both Section 111(d) and Sect
JUDGE ROGERS: And where do | find --
JUDGE PILLARD: But that's a little -- excuse me,
Judy, do you want to follow up?
JUDGE ROGERS: No, go ahead.
JUDGE PILLARD: If Congress wanted to avoid doubl
regulation why would it have just made it depend on
timing? It seems like if EPA regulates a source ca
under 111 first, then it can also regulate it under
under your reading?
MR. LIN: Right. And, Your Honor, that just
reflects that there is a difference between laying
national standard over a varied, as Mr. Keisler, va
state by state standards under Section 111(d), as o
layering a Section 111(d) standard over a uniform n
standard under 112. Section 112 --
JUDGE PILLARD: Why is that different? Like, if
we take an example, | take it you're saying that if
a source category that's emitting let's say HAPs, a
regulated for that, and it's emitting like mercury,
have a source that's emitting mercury, it's emittin
criteria pollution, like sulfur dioxide, and EPA wa
let's say it's a landfill, they want to go after it

111(d) for landfill gases, your view is that if it'
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the 112 regulation first it can't go after the land fill
gases, but if it's done the landfill gases first th en the
exclusion doesn't apply because it can turn around and

regulate under 112.

MR. LIN: Your Honor, that's what the text says,

and we think that it, again, I think it reflects tw o-fold,
two things, one, | think it reflects that in 1990 w hen
Congress greatly expanded Section 112 it wanted to make sure
that it wasn't upsetting 111(d) rules that were alr eady in

place, so there's a grandfathering effect there.

JUDGE PILLARD: Why would it be upsetting rules
already in place? They're regulating two different types of
pollutants.

MR. LIN: Well, that's what, I think you might be
referring to Section 112(d)(7), that's what it says is it
preserves the Section 111(d) regulations, it says t hat 112
doesn't supersede what's already there.

JUDGE TATEL: Let me get at the history slightly

differently at the risk of repeating. Prior to 199 0, prior
to 1990 the only pollutants excluded from 112(d) we re listed
HAPs, that's number one; and number two, 112(d) was viewed
as providing a basis for regulating all pollutants not
regulated as HAPs or NAAQS, that's the pre-1990 law . Is
there any indication in the legislative history tha t

Congress intended to change either of those? Becau se that's
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the effect on applying the House amendment the way
to, it eliminates both of those.

MR. LIN: Well, what happened in, | think it sort
of gets back to what Congress did in 1990 when it ¢
Section 112 --

JUDGE TATEL: That's not the question | was askin
you. | was asking you whether since the effect of
the House amendment the way you would like to is to
two fundamental aspects of pre-1990 regulation, nam
the only pollutants excluded from Section 111(d) we
HAPs, and that 111(d) was viewed as a way to regula
pollutants not regulated by, not, not, that were no
NAAQS. This changes both of them, yet there's noth
the legislative history suggesting that that's what
wanted to do, especially since, as Judge Rogers poi
the whole purpose of the statute was to strengthen
Air Act, not weaken it.

MR. LIN: What it changes in the exclusions is it
changes the exclusion with respect to Section 112 f
pollutant based exclusion to a source category base
exclusion.

JUDGE KAVANAUGH: So, if a source, | don't want t
interrupt your answer, but --

JUDGE TATEL: No.

JUDGE KAVANAUGH: -- if a source category was not

you want

hanged

applying
change
ely that

re listed
te all

t HAPs or
ing in
Congress
nted out,

the Clean

roma




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

121

regulated under 112, which was possible certainly f or you to
use because they were going to the study, three-yea r study,
could the source category under the House amendment and the
position you adopt, could the source category be re gulated

under 111(d) for carbon and for HAPs?
MR. LIN: Yes, Your Honor.
JUDGE KAVANAUGH: Okay.
MR. LIN: And that's the difference. So, it

changed it from --

JUDGE KAVANAUGH: The point of the House amendmen t
in trying to orient ourselves, | think, is the Hous e
amendment was very pro-regulatory under 111(d) in t he event
that EPA did not choose to regulate a source catego ry
including EGUs under 112. On the other hand, it wa s anti-
duplicative in the sense of if they are regulated u nder 112

this is your theory, | think the language is very
convoluted, by the way, I'll just point that out --
JUDGE TATEL: No kidding.
JUDGE KAVANAUGH: -- at best. The second thing |
want to orient you on is wasn't this in the Preside nt's
original proposal, this language?
MR. LIN: It was.
JUDGE KAVANAUGH: So, it kind of was there the
whole time for the whole consideration of the Clean Air Act

in 1989 and '90, correct?
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MR. LIN: Yes.
JUDGE KAVANAUGH: That doesn't necessarily tell u
what it means, | just want to -- not as we sometime
tucked in at midnight kind of provision.
MR. LIN: No, and to sort of --
JUDGE PILLARD: 1 just -- go ahead.
MR. LIN: I just wanted to respond to Judge
Kavanaugh's point really quickly, which is that | t
point you're getting at is right, it's that the exc
was not, it wasn't narrowed, it was changed, it was
changed in its focus to track the change that happe
Section 112.
JUDGE KAVANAUGH: Then they respond it doesn't
make sense to have a category based exclusion beyon
and they say it's almost absurd, they don't quite u
word, but to leave a gap that would mean that you ¢
be regulated under 111(d) for non-HAPs.
MR. LIN: Well, and the thing to remember there i
that HAPs and, is that the Section 112 provision in
the coverage of pollutants was also greatly expande
1990. And so, they talk about, they use the distin
between HAPs and non-HAPs, but that's based on an
understanding pre-1990. The definition of pollutan
covered by Section 112 in 1990 was expanded such th

quite similar to, if not co-extensive with the defi
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pollutants covered by Section 111(d). So, it does

JUDGE KAVANAUGH: This language is so convoluted,

though. Judge Rogers is exactly right to point out
talks about the pollutant first, and then has the t
of sub-part exclusions, and spent a lot of time try
figure that out.

MR. LIN: It does, but if we're talking about the
text really there's only one part of the text that'
dispute here, and that's the meaning of the phrase
under Section 112. EPA has alleged ambiguities bas
and and the or, they have alleged ambiguities based
nots, but in the, at the end of the day they have ¢
that none of those alleged ambiguities are reasonab
readings of the statute.

JUDGE KAVANAUGH: So, any air pollutant which is
not emitted from a source category which is regulat
mean, that's the --

JUDGE ROGERS: That's the point.

JUDGE KAVANAUGH: That's the point that Judge
Rogers | think was making about the convoluted. In
words, if the House amendment, I'm, as you heard, |
you on the idea that the House amendment applies, |
struggling with what the House amendment means and
therefore does it kick into a land of deference jus
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sense, but on the House amendment alone.

MR. LIN: Well, I do think that there's a point

that's worth, that's important to emphasize here, a nd that's
that even if Your Honors, you believe that both the House
and the Senate amendment need to be given equal wei ght, the
way to --

JUDGE KAVANAUGH: But that's not the point.

MR. LIN: No, no, but -- right. But for the rest
of the Court --

JUDGE KAVANAUGH: Forget the Senate amendment, at
least for my questions.

JUDGE TATEL: How would you do that? Why don't
you keep going? I'm interested to hear how you wou Id do
that.

JUDGE KAVANAUGH: The House amendment, the law of
the House amendment is convoluted.

JUDGE TATEL: Right. Why don't you do that. Kee
going.

MR. LIN: For the rest of the -- I'm sorry, Your
Honor -- for the rest of the Court --

JUDGE HENDERSON: Let's let Counsel --

JUDGE TATEL: Okay.

JUDGE HENDERSON: -- state his position.

JUDGE TATEL: All right.

MR. LIN: Thank you --
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JUDGE ROGERS: Thank you.

MR. LIN: -- Your Honor. For those who believe

that the Senate amendment and the House amendment d eserve
equal weight, which I understand is not you, Judge
Kavanaugh, and | agree with your position, the way to
reconcile those is if they are not irreconcilable, which we
don't think they are, because we think both limitat ions can
be implemented, is to give both amendments maximum effect,
and that's the case that EPA itself cites, Citizens v.
Spencer County from this Court that says when you have two
provisions you need to give, and both of them apply to the
same thing, or they are in some conflict, you need to give
them both maximum effect, and here --

JUDGE KAVANAUGH: Yes, | mean, that's the one
thing we can be pretty sure Congress did not want.

MR. LIN: That's right, but --

JUDGE KAVANAUGH: Because that's just maximum
exclusion, which | understand why you want that, bu t that's
not really, | don't think that works. | mean, | un derstand
the textual argument, but, again, we have a scriven er's
error, | think. I've said my peace on that.

MR. LIN: But, Your Honor, | think that if we hav
the two amendments there has to be a way to deal wi th them,

right? If one of them is --

JUDGE SRINIVASAN: But why is it maximum exclusio
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and not a maximum of inclusion? I'm not quite -- e
go down the road to this point in the flow chart it
like one provision says the Administrator shall pre
regulations for pollutants A and B, the other provi
the Administrator shall prescribe regulations for a
pollutant A, and if you put those together the Admi
shall prescribe regulations for A and B. It seems
inclusive rather than exclusive if you try to glob
together.
MR. LIN: Well, what we're talking about, Your
Honor, is the two amendments that apply only to the
exclusion, so what is the scope of the exclusion, r
JUDGE SRINIVASAN: But if the statute just doesn'
read that way, it said, it's a mandate to prescribe
regulations to deal with an air pollutant, and then
we're talking about is what's the corpus of air pol
that are encompassed within the mandate, and one pr
says it's a mandate to cover a lot of air pollutant
another one say it's a mandate to cover some subset
air pollutants, and it just seems like if you glob
of them together, and | take the point that this is
artificial exercise, but just, you know, we're in a
situation in which my hypothesis, Congress never in
for this to happen this way anywhere, so if we're i

land where we're trying to glob them together it se
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you glob them together and what you get is inclusio
sense that you take the broadest mandate because it
envelopes all the air pollutants.
MR. LIN: But the part that we're talking about,
the particular part of Section 111(d) that's at iss
the mandate, but the carve out from the mandate. S
any air pollutant which is not the following, and -
JUDGE SRINIVASAN: But all the carve out does is
it tells you which pollutants are covered, and the
is -- | agree, if the provision said here's what yo
regulate, if it says the EPA cannot regulate A, and
other version would say you cannot regulate A or B,
you glob them together you can't regulate either.
way the provision is framed is you must regulate A,
must regulate A and B, and when you put those two t
it's a mandate to regulate both.
MR. LIN: I think it's a -- Your Honor, | would
disagree with the way you're constructing it. | th
you must regulate A, that is not B, or that is not
think when you're figuring, when you're trying to g
maximum effect to the not B and not C the way to do
they're non-reconcilable is to put it together as n
C. And so --
JUDGE MILLETT: Now, why isn't, because putting

them together gives no effect to the 112(b) people
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they were saying only regulated under 112(b), and t
just getting blown out of the water under your read
isn't the reading that we should be doing here sinc
the least common denominator, all right? We know t
the Senate, and this is what, it went through the H
went through the Senate, signed by the President, w
determination that the things that are already regu
under 7412(b) should not be regulated under 111(d),
consistent with pollutants. And the House said thi
7412, which includes 7412(b), so the common denomin
went through House, Senate, and was signed by the P
was the things that are regulated under 7412(b) won
the pollutants that are regulated under 7412(b) won
regulated under 111(d), that's the one thing everyb
agreed on, why isn't that where we should land?

MR. LIN: I think, Your Honor, it's the same
disagreement that we have with what Judge Srinivasa

saying, which is that --

JUDGE MILLETT: Mine is textually, what went

through that everybody agreed on, and that's the on
agreement.

MR. LIN: Because that's not --

JUDGE MILLETT: The inclusion or exclusion thing.

MR. LIN: Because that's not, that's not the way

that, that conflicting amendments are dealt with un
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case law, and certainly under this Court's case law
guestion is how you give both of the provisions max
effect, and to do that because they are both exclus
give both exclusions maximum effect, but I --

JUDGE MILLETT: You can't give the -- because the
maximum effect of the Senate version was as to air
pollutants under 7412(b), that's what that text mea
that's why you're so resistant to it, that's why th
- and to say that you're excluding that, and we're
more is to actually ignore, and to take all the mea
of the 7412(b) restriction that the Senate passed.
you're not, | understand your rule of trying to giv
but you're not giving effect to the confinement to

MR. LIN: Your Honor, | think, | mean, | think
what we do is we give both limitations effect. But

fundamentally our point is --

JUDGE MILLETT: How does your reading -- maybe [I'

just not understanding, how does your reading give
the Senate's determination that only as to pollutan
regulated under 7412(b), because that's what 7412(b
it means the pollutants regulated on that list, how
give effect to that determination that that's as bi

out as we want, and no bigger, how does your readin
that?

MR. LIN: Well, what we read it as is that the
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Senate amendment preserved the original exclusion,

carving out hazardous air pollutants listed under 1

from regulation under Section 111(d). The House am

carves out source categories that are regulated und

Section 112 from being regulated under Section 111(

our view is that under the case law that says that

to give maximum effect to both, and because these a

limitations --

JUDGE KAVANAUGH: But you can't, to the extent

Judge Millett is saying that the Senate amendment m

exclude this, and exclude only this, you're giving

this exclude this, you're not giving effect to the

only this, but you can't give effect to the exclude

this without ignoring the House amendment.

Yes.

JUDGE MILLETT: No, not giving effect to theirs.

JUDGE KAVANAUGH: Right?

JUDGE MILLETT: So, the least common denominator.

JUDGE BROWN: Would it help to look at --
JUDGE KAVANAUGH: 1 don't think it's overstepped.

JUDGE BROWN: -- one of these as focused on

pollution, and the other as focused on source, and

could reconcile them?

MR. LIN: But I think it gets back to the questio

as to why we think the House amendment is the subst
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amendment, because it was making a change that, it was
making a change from being a pollutant focused --

JUDGE KAVANAUGH: To pick up on Judge Millett, th
Senate amendment is keeping the status quo, and tha t's very
substantive, too.

MR. LIN: But I think that --

JUDGE KAVANAUGH: | just think the substantive
conforming thing, | understand the title, but | thi nk that's
not, that's slippery.

MR. LIN: But Your Honor, | think that there's --

JUDGE TATEL: Yes, can you just help me with one

guestion as part of Judge -- if we go with the Hous e
amendment like you want to, does the Senate amendme nt play
any, in other words, would it be any different if t here
weren't a Senate amendment? What would be the diff erence
between relying on the House amendment, as you say, if the
Senate amendment were not in the statutes at large, and
relying on the Senate, on the House amendment with the
Senate amendment and the statutes at large? In oth er words,
does it play any role at all in your thinking about the

effect of the House amendment?
MR. LIN: It plays no effect at all because --
JUDGE TATEL: None at all?
MR. LIN: Right, because we think, as EPA said

back in 2005, that the Senate amendment is a drafti ng error,
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that it was meant -- and to get to your point, Judg e
Kavanaugh, I think that there is danger in --
JUDGE HENDERSON: All right. We've got to stop
and let Ms. Wood take her time.
MR. LIN: Of course, thank you, Your Honor.
ORAL ARGUMENT OF ALLISON D. WOOQOD, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MS. WOOD: Thank you, Judge Henderson, may it

please the Court, my name is Allison Wood and | rep resent
the non-state Petitioners. I'd like to, today, tal k about
why, and | think this will go to a lot of the quest ions that
many of you had, why it in fact makes sense that th e House

amendment is in fact substantive and why the Senate

amendment was merely, you know, a conforming amendm ent that
made no sense, and why when you look at that in the context
of what is going on 1990 in terms of how power plan ts were
going to be regulated you can see that in fact it d oes make
sense, the version that is the House version, and e xcluding

source categories.
JUDGE KAVANAUGH: Both versions make sense.

MS. WOOD: Well, actually, I think, you know, and

that's one of the questions here, and that's Judge Millett's
point, she says it makes sense that you would just, you
know, keep with the status quo and exclude hazardou s air

pollutants. But in fact, if you think about what i S going
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on in 1990 that doesn't make sense, because what's
in 1990 is 112 is expanded greatly, and Congress li
new pollutants that are going to be hazardous air
pollutants. Before that you have only a handful of
pollutants, maybe four or five. If you exclude all
hazardous air pollutants there would have been a si
period of time where those hazardous air pollutants
not have been regulated at all under the old langua
because it would have said under 111(d) you can'tr
criteria air pollutants, those are the NAAQS pollut
you can't regulate HAPs, you have this whole big hu
And in the meantime, EPA has to go through with thi
list, and it has to identify what are the major sou
categories, and it has to come up with and promulga
regulations to, you know, regulate the emissions of
hazardous air pollutants from those major categorie
would have had a significant period of time where y
not have regulated those under 111(d). Under the H
language, by changing it to source category you cou
fact regulate for a period of time those pollutants
the 111(d) program. And then going to --

JUDGE PILLARD: I'm not following that. Isn't th
so-called exclusion triggered by 112 an exclusion w
regulated?

MS. WOOD: It, you know --
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JUDGE PILLARD: So, it has to be regulated before
that even would kick in, even under your view, no?

MS. WOOD: That's exactly right. So, that's my

point, because the exclusion is sources regulated i t
wouldn't be regulated in this period of time where they had
just been listed, the exclusion wouldn't apply, you could

regulate the hazardous air pollutants under 111(d).
JUDGE PILLARD: And then you're saying any --
MS. WOOD: And then once --

JUDGE PILLARD: -- regulation that is going to

take place under 111(d) has to skedaddle in and tak e
priority happened during that period because after that it
won't be --

MS. WOOD: Well, what happened is --

JUDGE PILLARD: -- and then --

MS. WOOD: --if you had, if you came in and you
regulated under 111(d) for that period of time, and then you
now identify source categories under 112 to the ext ent there

were an overlap between the source category you're

regulating under 111(d) and what you're regulating under
112, you then, you can move that way, that is, you know, in
fact permissible under 112(d)(7), so in other words you

would have, you could now regulate more under 112.
JUDGE PILLARD: It doesn't make sense to me

because we're talking about apples and oranges, the double
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regulation point, it's can you regulate a landfill
landfill gas, and then also for the mercury, so lan
under 111(d), and then also for mercury under 112,
you're saying sure you can do that, but you can'tr
it for mercury and then turn around and regulate it
landfill gas, | take that to be your position, and
understand how that makes sense.
MS. WOOD: Well, you -- what | was trying to
explain was how you could give, you know, why the o
JUDGE PILLARD: Is that, though? That is the
result of your position?
MS. WOOD: That can be the result, yes. But when
you look at --
JUDGE PILLARD: In fact, it would have to be the
result.
MS. WOOD: -- what's going on with 112 --
JUDGE PILLARD: Wait, wait. In fact, it would
have to be the result, no?
MS. WOOD: Yes. And, that, you know, once a
source category is regulated under 112, you know, y
then regulate the source category for --
JUDGE PILLARD: | mean, for other pollutants.
MS. WOOD: -- other pollutants, that is how we
read it.

JUDGE SRINIVASAN: Can | just ask one, why doesn'
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the plain text seems to be doing even more than tha
the House version, which is that if a source catego
regulated under 112, then any pollutant emitted by
source category can't be regulated as to any source
because the text focuses on the air pollutant, it's
focused on the source. So, it sounds like if you ¢
a hypothetical, landfills emit CO2, suppose that we
done anything, EPA hasn't done anything yet with po
plants, once landfills are regulated under 112 for
we know they emit CO2, and the plain text of the Ho
version would disable EPA from regulating CO2 as to
source category because it's the air pollutant.
MS. WOOD: You could still regulate CO2 from the
landfills under 111(b), the new sources.
JUDGE SRINIVASAN: Yes. So, under 111(d), you're
right, I'm focused on 111(d), so for existing sourc
existing power plants --
MS. WOOD: But for the existing no, under our
reading you would not be able to.
JUDGE SRINIVASAN: Okay. So, you would go to air
pollutant and not just source category, it goes all
to air pollutant. Yes.
JUDGE ROGERS: What effect does 112(d)(7) have?
That was also passed in 1990.

MS. WOOD: Right, and that is, you know, exactly
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what | was talking about, if you started with 111 y
move toward 112, which 112 is the most draconian, y
level of regulation, the most stringent that you ge
the Clean Air Act. And it would make sense, as wel
source category that is regulated under this very,
stringent program would be excluded from 111(d), it
viewed as unnecessary. And one of the things that

JUDGE ROGERS: But 112(7) specifically says, 112,
guote, shall not be interpreted, construed, or appl
diminish or replace the requirements of a more stri
condition limitation pursuant to Section 111.

MS. WOOD: And that's correct, if you already had
a 111(d) rule it would not be replaced by 112.

JUDGE MILLETT: It doesn't say existing. It
doesn't say existing rules, in there.

MS. WOOD: And obviously, we've already discussed
that the exclusion doesn't apply to 111(b) new sour
certainly that's also meant to not displace anythin
111(b) for new sources.

JUDGE TATEL: What sense does it make to allow
regulation of CO2 for new sources, but not existing

MS. WOOD: Well --

JUDGE TATEL: That's the result of your position,
right?

MS. WOOD: Yes.
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JUDGE TATEL: Why does that make, | mean, what
possible sense does that make? Why would Congress have
thought about that?

MS. WOOD: Because once a source category is
regulated under 112, which | was trying to explain IS so
very stringent --

JUDGE TATEL: No, but you're --

MS. WOOD: -- the idea was not to pile on.

JUDGE TATEL: -- not answering my question. My
guestion is what's the policy reason for doing that ? Since
Congress wanted all pollutants regulated why would it --
okay, | could see you making, --

MS. WOOD: | actually --

JUDGE TATEL: -- so we're not going to regulate

carbon dioxide at all, but you agree that carbon di oxide can
be regulated, carbon dioxide emissions can be regul ated
under --

MS. WOOD: Under --

JUDGE TATEL: -- new sources, but not for existin

sources --

MS. WOOD: Correct.

JUDGE TATEL: -- and | just don't understand why
Congress would, particularly since 112(d) requires the
Agency to take account of costs and achievability, | could
understand the standards would be different for new and
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existing, but why, what possible policy reason is t
exclude existing sources when you're going to regul
sources?

MS. WOOD: There's different kind of levels of
pollutants, so to speak, and so you have criteria a
pollutants --

JUDGE TATEL: No, no, no. I'm just talking about
carbon dioxide.

MS. WOOD: -- and then you have hazardous air
pollutants.

JUDGE TATEL: Just carbon dioxide.

MS. WOOD: But what I'm trying --

JUDGE TATEL: Carbon dioxide --

MS. WOOD: -- to explain is CO2 at this point --

JUDGE TATEL: Carbon dioxide emissions --

MS. WOOD: --is neither a criteria --

JUDGE TATEL: -- carbon dioxide emissions --

MS. WOOD: -- air pollutant --

JUDGE TATEL: -- from new sources aren't any
different than carbon dioxide emissions from existi
sources. I'm talking about the same pollutant.

MS. WOOD: Right, and --

JUDGE TATEL: What's the reason, | just want
what's the reason for regulating one and not the ot

MS. WOOD: Because for these lower category of

139
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pollutants that are neither criteria air pollutants
hazardous we can require from a brand new source wh
being constructed from the grown up, and it is easi
employ the control technologies than it is for an
existing --
JUDGE TATEL: That's an argument for treating, fo
having different standards for the two sources, and
112 requires taking account of costs and achievabil
you might not be able to limit carbon dioxide emiss
existing sources as extensively as you can for new
| got that. But under your theory you can't regula
existing sources at all.
MS. WOOD: No, you can regulate -- and there are
plenty of existing sources, you know, there are exi
source categories that are regulated under 111(d).
JUDGE TATEL: What about carbon dioxide?
JUDGE PILLARD: That makes it even stranger,
because if they're regulated under 111(d) under you
of the statute you're only able to be so regulated
that regulation got on the books before a 112 regul
MS. WOOD: There are some categories that are
regulated under 111(d) that were, you know, that co
regulated under 111(d) that were delisted from 112.
other thing to remember here is that EPA --

JUDGE PILLARD: We're talking about different --
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MS. WOOD: -- had a choice --

JUDGE PILLARD: -- pollutants. Why would it be

that a source emitting mercury, and admittedly, tha t's
probably costly to abate, and it's a heavy regulati on, as
you say, it's a serious pollutant and a serious reg ulation,
because it is so regulated that makes it not a cand idate for
regulation for its CO2 emissions? | just don't see the
logic of that.

MS. WOOD: When you look at the legislative

history one of the concerns was that in what you we re
requiring existing plants to do under Section 112 w as so
draconian that we were not going to double-regulate . There
is testimony --

JUDGE PILLARD: What double regulations? Like,
I'm going to make you go on the right side of the r oad, and
I'm going to make you go the speed limit, is that - -
MS. WOOD: But once you have, you know, and this
is a very small universe of pollutants that we're t alking
about here. Yes, CO2 falls into this universe righ t now.
JUDGE PILLARD: Yes.
MS. WOOD: But, you know --
JUDGE KAVANAUGH: | mean, I've been trying to
figure out what Congress was thinking, too, because this is
in the President's original proposal, and obviously , the

three-year delay for EGUs has been very controversi al,
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presumably this was a trade off, right? They got t he three-
year delay, and they got this, under this theory, | 'm not
saying | agree with this, by the way, but | think t his is
the theory, they got a trade off of the three-year delay,
which turned into, you know, 22 years, and then the y got the
trade off of if we subject you to the draconian lim itations,
as you describe it, under 112, you could be regulat ed under

108, but not under 111(d).

MS. WOOD: Right. And indeed, when you see --

JUDGE KAVANAUGH: Getting a policy rationale for
it is not necessarily easy, but getting a how does Congress
work rationale is pretty easy.

MS. WOOD: Right. And you have to realize, too,

that, you know, here what we're talking about is th at there
was a lot of debate within EPA as to whether to reg ulate
power plants under 111(d), mercury emissions under 111(d) or
112. Initially, they did it under 111(d), they reg ulated
mercury emissions, found them under the Clean Air M ercury
rule. This Court vacates that rule in New Jersey v. EPA,
but doesn't do it saying you can't regulate under 1 11(d),
what it says is you improperly delisted under 112. So, at
that point, EPA had a choice, it could have gone th rough the

proper delisting provisions, and done the delisting
properly, and then regulated under 111(d). It chos e not to

do that, instead it chose to promulgate the Mercury and Air
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Toxic Standards and regulate these sources under Se
112. And by doing that --
JUDGE MILLETT: I just have a fact question.
MS. WOOD: -- it triggered the exclusion.
JUDGE MILLETT: 1 just have one fact question to
make sure I've got it right, and that is is there a
fired power plant that is not regulated under 112?
not emitting hazardous air pollutants?
MS. WOOD: You have to, you know, hit the major
thresholds, but | believe they all call for coal fi
plants, too.
JUDGE MILLETT: They are all being regulated unde
1127
MS. WOOD: | may be incorrect on that, but --
JUDGE TATEL: One of the Amicus briefs says that,
| think it's the Billings brief, it says that Secti
sources are already double regulated, and they ment
rain and NAAQS, is that accurate?
MS. WOOD: Yes, they have to comply with both
NAAQS and acid rain, but you also see in the legisl
history, and let me get the actual Joint Appendix ¢
the EPA Administrator talked about regulating under
112 in the acid rain program, and said that that wo
ridiculous because it would be, it's too hard for e

sources.
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JUDGE KAVANAUGH: Well, | looked at that quote,
I'm not sure that's really speaking to this exact i ssue --

MS. WOOD: Okay.

JUDGE KAVANAUGH: -- to say that.

MS. WOOD: And just so people know what we're
talking about later, this is Joint Appendix 4119.

JUDGE HENDERSON: All right. Thank you.

MS. WOOD: Thank you.

JUDGE HENDERSON: Ms. Berman. It's possible to
have another interpretation of 111 and 112, | think you'll
probably give it to us.

ORAL ARGUMENT OF AMANDA SHAFER BERMAN, ESQ.

ON BEHALF OF THE RESPONDENTS

MS. BERMAN: Good afternoon, Your Honors, Amanda
Berman for the United States. With me at counsel t able is
Scott Jordan.

Congress did not unambiguously bar EPA from

addressing different pollution problems under the S ection
111 and 112 programs in 1990. To begin with, we ha ve the
two amendments to the relevant text, Sections 108(g ) and
302(a) of the 1990 amendments. The latter of those , Which
we call the Senate amendment, plainly allows regula tion of
non-hazardous pollutants like carbon dioxide. So | ong as
this Court gives some effect to both amendments, we win.

The only way that Petitioners win this issue is if they get
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you to ignore an active statutory text and adopt on
particular interpretation of what remains.

JUDGE MILLETT: Does the U.S. Government, not jus
this case, but does the U.S. Government have a posi
how to reconcile something like this where at least
view you can't give effect to both, because this co
| asked the U.S. Government the question because th
in one case it might help, in one case it might hur
| really -- but you all may encounter this more tha
other litigating entity, is there a position of the
what we do? Is it least common denominator, is it
maximization, minimization, what is it?

MS. BERMAN: Well, | think what we do, what EPA
did, and what this Court approved in the Citizens t
Spencer County case where EPA dealing with two conflicting
amendments, the 1977 Clean Air Act amendments, whic
conceived in separate houses and never reconciled w
Act was given birth, could be describing this situa
devised a middle course, and this Court said it was
greater wisdom for EPA to do that. EPA has the exp
regard to this statute to look at how this program,
fits with the other four programs, and has looked a
and we think that the better reading of both, and |

believe it's the better reading of the House amendm

alone, even, is a hazardous pollutant specific read
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JUDGE KAVANAUGH: The established practice, if yo

go through all the examples cited in the Peabody br
the Petitioners' briefs, you, the Law Revision Coun
to always execute the first one in order of the ear
There's one exception to that that | found going th
them all. That seems to be one of the practices.
also seems to be a substantive conforming thing fly
around, but making heads of tails of that | found
impossible, so, but the earlier/later practice of t
Revision Council, see, and the Law Revision Council
statutory officer of Congress and delegated authori
we not supposed to pay attention to that? I'm putt
the Senate recession here, but --
MS. BERMAN: No, as the Supreme Court said in
v. \Wel don a change by the codifier gets no weight. If the
construction of the U.S. Code that's not enacted in
positive law is necessary --
JUDGE KAVANAUGH: But it's an established, if it'
an established practice, and | don't know the answe
this, and | have Judge Millett's concern, as well,
established practice well known, although I'm not s
really pays attention to these things that are at |
anyway the established practice well known is to --
JUDGE PILLARD: If we don't, nobody does.

JUDGE KAVANAUGH: Yes. The earlier one that
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you're not buying --

MS. BERMAN: No, I'm not.

JUDGE KAVANAUGH: -- you can't buy it.

MS. BERMAN: I'm sorry, Your Honor --

JUDGE KAVANAUGH: You can't buy it.

MS. BERMAN: -- I'm not. The OLRC isn't that kin
of creature, it's not making substantive judgments about
what Congress meant.

JUDGE KAVANAUGH: Oh, yes. Oh, itis. lItis,
it's making huge judgments. | didn't quite realize how
powerful it is, but this case is a good example, bu t--

MS. BERMAN: Well, it does this mechanical thing
where it executes one and not the other hand workin g, but
where it matters --

JUDGE KAVANAUGH: For the mechanical it actually,
going through them all requires pretty delicate sen se of
judgment, and understanding how the statutes fit to gether is
required, too.

MS. BERMAN: I'm not trying to insult the office

here. I'm just saying that the office doesn't get to
reconcile these two, it, you know, it has that prac tice, but
we have some other cannons that point other directi ons here.
If we really think there's a conflict, then, you kn ow, one
cannon tells us this is what I'll call the Scalia-G arner

cannon, that we go back to the pre-1990 state of af fairs, we
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ignore both.

JUDGE KAVANAUGH: Here, you have --

JUDGE ROGERS: True.

JUDGE KAVANAUGH: -- put aside the practice of th
Law Revision Council on the substantive conforming,
earlier/later, here, fortunately, | think, we don't
get to that problem because we have the Senate spea
directly to receding to the House amendment. Do yo
disagree with that?

MS. BERMAN: | strongly disagree with that. |
think you are reading way too much into that recede
statement, Your Honor. That recede statement is in
Manager's report, which in EDF v. EPA, a 1996 case |
believe, this Court said that that very report just
overcome the language of the statute.

JUDGE KAVANAUGH: Yes, we also said in that
footnote that we give it weight, though.

MS. BERMAN: Well, yes, but there the statement
was much more on point, here, this recede statement
don't think it's on point, Judge Kavanaugh. | mean
talking about 108 generally, not 108(g) specificall
you look at 108 it --

JUDGE KAVANAUGH: But it specifically carves out
couple of examples where they're going to not reced

House. | mean, this wasn't just a blanket recessio
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was we recede on most of the things, but not all th e things.
MS. BERMAN: | believe that the one that

Petitioners cited in their brief, the statement on the

Senate floor was a more blanket statement about 108

JUDGE SRINIVASAN: When you say recede

statement --

JUDGE KAVANAUGH: The Senate recedes except that
with respect to the requirement regarding judicial review of
reports, the House recedes to the Senate, and with respect
to transportation planning, the House recedes to th e Senate

with certain modifications.
MS. BERMAN: Your Honor, there's --

JUDGE KAVANAUGH: This was a considered decision

by the managers, at least, or whoever's, you know, in the
room, to weaken, we'll take five and you get two, a nd, you
know, we've been in rooms like that where you, and that's
what they announce on the floor of the Senate, and given
that that's the best thing we have why not follow t hat?

MS. BERMAN: Because, as this Court said in EDF,
that statement didn't reflect the opinions of all t he

conferees, it wasn't adopted by all of them, and --

JUDGE KAVANAUGH: That's true of, you sound like
Justice Scalia now, that's true of all legislative history,
but Justice Scalia would say even I, Justice Scalia ina

scrivener's error case would look at legislative hi story to
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try to resolve the absurdity, you know?
MS. BERMAN: | just think this recede statement i
not probative. Recede just means that they no long
an issue with that section, and of course, it tells
nothing about Section 302(a), and what we know abou
is that it was enacted into law, where there's an
inconsistency we have to go back to the statutes at
JUDGE MILLETT: Can we avoid this by having to
pick sides in this very difficult battle by saying
least when you have this situation, and both of the
actually have pretty substantive import, whichever
choose, and even with the House amendment in there
the meaning of 111(d)'s exclusion inscrutable, ambi
Could we just -- is it within the Agency's realm of
deference under Chevr on in navigating the conceded House
text to factor in, to figure out whether it means p
or sources, can they factor in the existence of the
amendment within the framework of their
MS. BERMAN: | think it's absolutely within the
Agency's wheelhouse to do that, and indeed, the Age
that here. It interpreted the House amendment, it
the fact that the House amendment, the phrase added
from a source category which is regulated under Sec
of this title, regulated is an ambiguous term that

from cases like Rush Prudenti al has to be interpreted in
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light of the object of regulation. Here, the objec
regulation is Section, is hazardous pollutants, bec
that's the only thing Section 112 regulates. And t

whole phrase modifies the antecedent term air pollu

which as Justice Scalia told us in Uility Ar

Gr oup has to be interpreted in light of the context, in
light of the program you're talking about. Here th
that they're talking about in this provision is the
hazardous air pollutants program. And interpreting
like these in context this is what we do every day
language and law. Suppose there were an ordinance
the fire chief shall annually inspect each building
such building has been inspected by County authorit
Now, under a hyper-literal reading the fire chief ¢
decline to inspect if the County Health Inspector h
there, but none of us would read the ordinance that
there's an implicit contextual limitation, the fire

can forego inspection only if the County fire autho
have already been there. And I think the House ame
functions in exactly the same way as that. And thi
contextual reading is not only reasonable, | believ
the best reading of this ambiguous text. Unlike Pe
reading it squares with the statutory scheme which
was intended to ensure that there were no gaps in t

core programs coverage of dangerous pollutants. It
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squares with the statute's purpose, of course, of p rotecting
health and welfare.

JUDGE TATEL: Could you just tell us how is it

consistent with the language of the House amendment ? Could
you just explain that to me the Agency's view? Emi tted from
a source category, how is the Agency's view consist ent with

that language?

MS. BERMAN: Emitted from a source category which
is regulated under Section 112 of this title.

JUDGE TATEL: Yes.

MS. BERMAN: We believe the best reading of that
is regulated in regard to its hazardous pollutant e missions,
because we have to look at the context, the context is the
112 program specifically.

JUDGE TATEL: Is that any different than where we
would end up if we accepted the Senate amendment?

MS. BERMAN: There is slight potential daylight

between the two in regard to a hypothetical future guestion
that's not presented here, and that is what if we h ave a
scenario where we have a listed 112 pollutant, but for some
reason EPA doesn't regulate, doesn't actually regul ate that
pollutant under 112, in that situation one could re ad the
House amendment as trying to say well, for that cat egory,
that very narrow category EPA's potential to regula te under

111(d) may be preserved, but we don't have to answe r that
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tough question here.
JUDGE KAVANAUGH: That's the key. That's pretty
critical, the House amendment would have allowed un
reading of that, | should say under the reading of
amendment altered by the other side the House amend
would allow regulation of EGUs for HAPs and carbon
111(d) if the EGUs were not regulated under 112, wh
an uncertain thing at the time of enactment.
MS. BERMAN: That's true, Your Honor. But
remember that Petitioners' theory of this language
more --
JUDGE KAVANAUGH: As under --
MS. BERMAN: -- broadly to all source categories.
JUDGE KAVANAUGH: Whereas, under your reading if
EGUs were not regulated under 112 then they could h
regulated under 111(d) for HAPs.
MS. BERMAN: Under our theory if EGUs --
JUDGE KAVANAUGH: Were not regulated under 112
after --
MS. BERMAN: Then they could theoretically be
regulated under 111(d) for HAPs, if they are not re
under 112. That's a reading of the House amendment
EPA hasn't taken the step of saying what do we do w
Senate amendment in that context because that's not

presented here. This is the easy question, this is
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a hazardous pollutant --
JUDGE KAVANAUGH: Then the fork in the road was
regulation of EGUs under 112, and the House amendme
reading which was in the President George H.W. Bush
original proposal would have still allowed then reg
of the EGUs not just for other things, but for HAPs
themselves. It was a, | mean, pro-regulatory in so
respects. Again, the fork in the road is whether E
going to be regulated under 112.
MS. BERMAN: But in all of these circumstances
back in 2005 when the Agency took that position and
attempted to delist under 112 everybody agreed that
exception worked in a hazardous pollutant specific
JUDGE KAVANAUGH: Yes.
MS. BERMAN: Nobody ever talked about it applying
to non-hazardous specific pollutants.
JUDGE TATEL.: If I think, if I'm not convinced by

the Agency's interpretation of the House language,

because | don't think that it's entitled to Chevron

deference, or | just think it's plain unreasonable,
what is your view? The only place | found where th
tried to interpret both amendments, that is in the
at large, both amendments, is at page 92 of your br
you say that if we have to give way to both then EP

regulate under 111(d) if it's not a listed HAP, tha
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Senate amendment, or if it is that the source is no
regulated under Section 112. Is that --

MS. BERMAN: I'm sorry, Judge Tatel, | don't thin
| followed the question there.

JUDGE TATEL: | was asking if | don't buy your
argument about the House amendment, and | think we
reconcile the two amendments, the only place | foun
Agency offering us anything about that is at page 9
brief.

MS. BERMAN: Ninety-two.

JUDGE TATEL: Is that right?

MS. BERMAN: Well, I think --

155

have to
d the
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JUDGE TATEL: | mean, your whole argument so far

today has been to defend the Agency's interpretatio

House amendment, correct?

MS. BERMAN: But we also did, and | believe we di

cover this in our brief, said that if you think tha
is an irreconcilable conflict --

JUDGE TATEL: Yes.

MS. BERMAN: -- and first we should -- so, there
are three questions that we think we should proceed
here.

JUDGE TATEL: Well, not in -- my question was if
don't buy your argument about what the House amendm

means, that's my question.
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MS. BERMAN: Okay. So, you don't buy --
JUDGE TATEL: Then what do | do?

MS. BERMAN: If you think there is a conflict

between the House amendment --

JUDGE TATEL: No, no.

MS. BERMAN: -- and the Senate amendment?
JUDGE TATEL: No, no. |justdon't accept --
MS. BERMAN: Meaning you don't buy our --

JUDGE TATEL: --1don't accept EPA's

interpretation of the House amendment. | think it' S

unreasonable, even if you get

Chevr on deference | think it's

unreasonable. Now, what do | do? Where do | go fr om there?

MS. BERMAN: Well, so, | assume that means you bu

Petitioners' interpretation of the House amendment, but then

we still have --

and what --

JUDGE TATEL: No, | don't accept theirs either.

MS. BERMAN: -- to deal with the Senate amendment

JUDGE TATEL: | don't accept their either. These

are all hypotheticals.

MS. BERMAN: Okay.
JUDGE TATEL: Where do | go?

MS. BERMAN: Well, here's what we think you

should, that the Agency should be able to do, and d id do, is

to draw that reasonable middle course that was talk ed about
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in Spencer County is to figure out what's --
JUDGE TATEL: But what has it done that? Where
has it done that?
MS. BERMAN: -- the common denominator here, as
Judge Millett pointed earlier.
JUDGE TATEL: Where has it done that in this case
MS. BERMAN: Sorry?
JUDGE TATEL: Where has it done that in this case
MS. BERMAN: Well, I would point you to going bac
to the preamble of the rule itself, footnote 294 th
talks about its sort of backup interpretation in th
of how the two should be reconciled if the House is
to point the other direction than the Senate amendm
it refers back to what it said in the proposed rule
is, you know, the explanation that was given in 200
been repeated again is that, you know, even if you
that they're pointing in opposite directions, the m
reasonable reading is this middle course, and a lar
of the reason that the Agency's has always thought
reasonable is because we don't think that Congress
trying to do this dramatic thing in 1990 that Petit
say it was trying to do, essentially gut 111(d). Y
there's absolutely no evidence of that in the legis
JUDGE KAVANAUGH: I'm going to resist the gut

language because it could have been a real pro-regu
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thing. | mean, that's the hook. So, the word gut | don't
think is fair because you don't know when 1990 when it's
enacted whether EGUs are going to be regulated unde riliz,

that's the key.
MS. BERMAN: Judge Kavanaugh, you're overlooking
something very important here, and that is their
interpretation goes way beyond EGUSs, it applies to all --
JUDGE KAVANAUGH: Yes.
MS. BERMAN: -- source categories.
JUDGE KAVANAUGH: | agree. | agree.
MS. BERMAN: And EPA has very little --
JUDGE KAVANAUGH: I'm aware.

MS. BERMAN: -- discretion, it has no discretion

not to regulate under 112 in regard to anything bes ides
EGUSs, so this would have had a very dramatic downsi zing I'll
say, | won't say gut, of the 111(d) program, and th isis a
core statutory program we're talking about. | mean , the
adage from Whitman about elephants and mouse holes is
overused, but, | mean, the House amendment and this recedes
term is a heck of a mouse hole to hide a complete d ownsizing

of a core statutory program.

JUDGE MILLETT: Can | ask, I just have a question
about the word regulated in 111(d) and this languag e that
we're talking about. It sounds like you're reading

regulated there as meaning actually regulated by th e EPA as
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opposed to regulated by the statute, covered by the
If you read it as regulated by the statute, covered
statute, so regulated under 7412 as a statutory mat
would it not include EGUs when you have a provision
7412(n) that says here's this whole scheme, now, Se
start studying these folks and figure out what's ne
and appropriate, is that a form of statutory regula
EGUs?

MS. BERMAN: | think it could be. | haven't
thought of that argument, but | think that's anothe
potential reading of this incredibly ambiguous text
know, Petitioners have theorized that Congress may
trying to prevent double regulation here, but regul
different pollutants under different programs isn't
regulation, that's like saying if you check your br
your car you don't need to worry about the oil. An
it's at odds with the facts on the ground, Congress
already regulated power plants under at least five
programs beyond the hazardous air pollutant program
know Congress doesn't have an issue with regulating

source category.
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JUDGE KAVANAUGH: Correct me if I'm wrong on the

facts here, EPA has never regulated a source catego
111(d) that is regulated under 112?

MS. BERMAN: Municipal solid waste landfills are

ry under
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regulated under both. Now, what Petitioners would say is
that EPA did its 111 regulation first, and then it followed
up with the hazardous regulations.

JUDGE KAVANAUGH: Never regulated -- unless I'm

wrong on the facts and correct me, they've never re gulated
under 111(d) after a source category has been regul ated
under 112, that doesn't mean you lose, | mean, but it's a
fact.

MS. BERMAN: No, it's a fact, but | want to point

you to one thing in the municipal hazardous waste | andfill
regulation that | think is important, and that is t hat the
Agency specifically talked about in a line a potent ial
future regulation of non-hazardous components of la ndfill
gas under 111. Let me see if | can find the Joint Appendix
site for that, quickly. Yes, this is at Joint Appe ndix
4284, it might start on 83 and continue through 84. It says
some components of landfill gas are not hazardous p ollutants
listed under 112, and thus will not be regulated un der 112,
and it was suggesting that those could still be reg ulated
under 111. So, again, the Agency has always viewed this
exception in 111(d) as a hazardous pollutant specif ic
exception.

JUDGE BROWN: Okay. Can | ask you, then, why the
Agency chose to initially delist when they were

contemplating the mercury rule under New Jersey v. EPA?




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Because that makes it seems like you were reading t
statute in the same way that the Petitioners are, a
about that?
MS. BERMAN: With respect, Your Honor, you are
wrong, the reading EPA reached in 2005 at the end o
was the same one it reached here. EPA concluded th
could regulate under 111(d) there because it had de
under 112. And so the source category and the poll
were no longer regulated under 112. But the conver
was always about can hazardous pollutants be regula
111 where they haven't been regulated under 112. N
ever suggested, and in fact, Petitioners agreed wit
reconciliation of the two amendments to the contrar
ever agreed with this House amendment only version
we're hearing now.
JUDGE KAVANAUGH: Well, our opinion, and this is
more a debater's point because it's just a statemen
opinion, but the
fired EGUs are listed sources under Section 112.
JUDGE ROGERS: In a clause that must be read in

context.

JUDGE KAVANAUGH: | agree. That's why I led with

it's more a debater's point, but the reason | bring
and it's in the Supreme Court footnote seven of

it's not crazy to look at this and think this is a

New Jer sey opinion does say because coal
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exclusion, not a pollutant exclusion. | understand
arguments to the contrary, but | don't think it's n
we see it in footnote seven of AEP, as well.

MS. BERMAN: You know, it's not nuts, but | think
it falls under what was said recently by the Suprem
in Sturgeon v. Frost that, you know, a reading may be
plausible in the abstract, but it's ultimately inco
with both the text and the context of the statute a
whole, and that's where we are here, Your Honor.

JUDGE HENDERSON: All right. Thank you. Mr.
Donohue?

ORAL ARGUMENT OF SEAN DONOHUE, ESQ.

your

uts since

e Court

nsistent

sa

ON BEHALF OF THE ENVIRONMENTAL INTERVENORS

MR. DONOHUE: May it please the Court, Sean
Donohue for 15 environmental and public health orga
Intervenors.

Petitioners' interpretation would annul the
traditional core function of Section 111(d) to prot
public from dangerous pollutants that aren't covere
criteria, or hazardous air pollutant programs, that
always been a critical, structural feature of the A
the way back to 1970, and its importance is not mea
the number of times it's been used, like a fire
extinguisher, or a failsafe, its importance is that

is a dangerous pollutant that's not appropriate for

nization

ect the
d by the
has

ct, all

sured by
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treatment under those other programs it's there, an d the
Petitioners certainly wouldn't say that Section 112 with its
10-ton threshold for regulation is inappropriate, t hey would

be back here saying EPA can't regulate under that.

JUDGE KAVANAUGH: When you say that | think you
were going to give us examples, not you, but | was expecting
examples of past things that were done that couldn’ t have
been done, or --

MR. DONOHUE: Right.

JUDGE KAVANAUGH: -- future pollutants that --

MR. DONOHUE: Right.

JUDGE KAVANAUGH: -- you have examples of. But
going past we only have the landfills, going future I
haven't heard any specific examples --

MR. DONOHUE: Right. 1 think --

JUDGE KAVANAUGH: -- and I'm sure there are some.

MR. DONOHUE: -- the other programs do capture

most pollutants, but CO2 is different in some impor tant
ways, including volume, that's Massachusetts v. EPA the
argument that maybe this whole enterprise, but much of this
case insists in trying to re-litigate and read it a s that
basic judgment. This case in various respects is a n attack
on the principle, or the Massachuset t s holding that the

Clean Air Act applies to greenhouse gases.

The same 1990 amendments on which Petitioners rel
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expressly address the relationship between Section
standards and Section 111 requirements, and they re
Petitioners' theory on the availability of a specif
textual provision that tells you how to interpret t
relationship, should be very important, particularl

the difficulty of this statutory hodge-podge we've
discussing. And as Judge Rogers recited, Section 1
instructs that no emission standard under Section 1
be interpreted, construed, or applied to diminish o
requirements under Section 111. It directly contra
Petitioners' account of the 1990 Congress' intent,
forecloses interpreting 112 standards to annul Sect
111(d) for virtually all existing sources, as would
consequence of the Petitioners' reading. And EPA i
preamble at Joint Appendix 195 pointed to 112(d)(7)
that shows that 111(d) standards were not intended
back protections against dangerous but non-hazardou
pollutants, and that's what we have here. None of
prior interpretations have said that the effectiven
cross-reference is to foreclose regulation under 11

such --

164

112

fute

ic

his

y given
been

12

12 shall
r replace
dicts
and it
ion

be the
n the
and said
to roll

S

EPA's
ess

1(d) of

JUDGE TATEL: So, then what, Mr. Donohue, what --

MR. DONOHUE: -- non --

JUDGE TATEL: -- do you do with these two

conflicting amendments then?
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MR. DONOHUE: We think that the House amendment,

even if it were the only text that we have, the onl y
reasonable reading is that EPA can regulate non-haz ardous
pollutants, that it read in context that language i S
restricted to hazardous pollutants that are actuall y

regulated that Congress was trying to distinguish - -

JUDGE TATEL: Which is exactly like the Senate
amendment in effect.

MR. DONOHUE: I'm sorry?

JUDGE TATEL: It's exactly like the Senate
amendment in effect?

MR. DONOHUE: No.

JUDGE TATEL: No?

MR. DONOHUE: No, there's a different effect. Th
Senate amendment --

JUDGE TATEL: What's the difference?

MR. DONOHUE: -- basically says any listed HAP --

JUDGE TATEL: Yes.

MR. DONOHUE: -- whether or not regulated, is --

JUDGE TATEL: Right.

MR. DONOHUE: -- foreclosed in --

JUDGE TATEL: And under your view?

MR. DONOHUE: -- the House version, the House
version says it has to be both listed and actually

regulated. And, but at no point in the House langu age is
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there a requirement to read that to effect non-haza rdous air

pollutants. | mean, we think the Ameri can El ectric Power,

footnote seven is completely consistent because the Court,
with that view that, that universe that we're talki ng about
is only hazardous pollutants, and we're distinguish ing in
the House language between those that are regulated , Which
are off the table for 111(d) regulation, and those that are
not, which potentially had EPA not found endangerme nt, I'm
sorry, appropriateness and necessity under 112, tha t could

have been power plants, there are also some other
categories, 112(n)(4) --

JUDGE KAVANAUGH: The power plants, if |

understand what you just said power plants under yo ur
reading of the House amendment if they hadn't been regulated
under 112 could have been regulated for HAPs under 111(d)?

MR. DONOHUE: For both, under both.

JUDGE KAVANAUGH: Right, right.

MR. DONOHUE: We think that --

JUDGE KAVANAUGH: That's why the House amendment
is not just this Neanderthal provision that it's
characterized as now, it --

MR. DONOHUE: Right.

JUDGE KAVANAUGH: -- potentially allowed --

MR. DONOHUE: It was intended to strengthen 111(d

and broaden it to capture these unregulated HAPs, b ut the
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purpose was not to sort of eliminate what was alway s the
core, which are dangerous, non-hazardous, non-crite ria
pollutants, that was never the intent of the House or the

Senate, and think EPA has reasonably read the House

amendment to have that effect, and so it's not even

necessary to look at the Senate amendment which als ois
unambiguously allows regulation here. We think the kind of
ambiguity that is found --

JUDGE TATEL: So, just so | totally understand,

you're not taking a position on the whole question about
whether the Senate has ceded to the House, your arg ument is
that properly interpreting the House amendment allo ws

regulation of carbon dioxide under 111, 12, right?

MR. DONOHUE: If we --

JUDGE TATEL: As would reading the House amendmen
literally, is that --

MR. DONOHUE: We think that -- well, the term
literal in relation to the House amendment is a fra ught
term.

JUDGE TATEL: | mean the Senate amendment. Sorry
no one --

MR. DONOHUE: Okay. Sorry.

JUDGE TATEL: -- would use the word literal with
the House amendment.

MR. DONOHUE: Right. Right.
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JUDGE TATEL: | meant Senate amendment.

MR. DONOHUE: All right. Well, actually, people
have used the term literal in --

JUDGE TATEL: It's almost lunchtime, you know.

MR. DONOHUE: Yes.

JUDGE TATEL: | mixed them up.

MR. DONOHUE: Yes, | got a bad slot.

JUDGE TATEL: Yes.

MR. DONOHUE: Yes. So, we think that we are in
the ven diagram when we are in the core --

JUDGE TATEL: Yes.

MR. DONOHUE: -- that both amendments that there
was never any intent, this is the whole purpose of 111(d) --

JUDGE TATEL: Right.

MR. DONOHUE: -- and Congress did not intend to -

JUDGE TATEL: Okay.

MR. DONOHUE: -- annul it in the 1990 amendments,

which as --

JUDGE TATEL: Right.

MR. DONOHUE: -- Judge Tatel noted are famously
about strengthening environmental protection. The kind of
ambiguity that we see in the House amendment is a f amiliar
one. Inthe UARG case the Supreme Court noted many times in
the Act in which the term any air pollutant is used , butin

context EPA has read it more narrowly to mean any r egulated
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air pollutant, or any air pollutant that causes vis

problems, and you don't find that in the term air p

itself, which is broad and defined, in fact, we fin

the context, and obviously there are numerous examp

context informs reading, that's part of plain meani

statutory constru ction.

Donohue.

minutes.

JUDGE HENDERSON: All right. Your time is up, Mr

MR. DONOHUE: Okay.
JUDGE HENDERSON: We have to move on.
MR. DONOHUE: Thank you, very much.

JUDGE HENDERSON: All right. Mr. Lin, two

ORAL ARGUMENT OF ELBERT LIN, ESQ.
ON BEHALF OF THE STATE PETITIONERS

MR. LIN: Thank you, Your Honor. Just two points

the first is | don't think, even if this Court does

that the text is clear, so | would start with the t

before | turn to the amendments, the text in the Co

has not offered a reading of the House amendment or

in the U.S. Code that makes any sense. They argue

phrase emitted from a source category which is regu

under Section 112, modifies the phrase any air poll

but that's just not true. The statutory language i

pollutant which is not emitted from a source catego
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regulated under Section 112. So, what's modifying
pollutant is, which is not emitted from a source ca
regulated under Section 112, and if you accept thei
then --
JUDGE MILLETT: Does your position mean, | take i
your position means that EPA just cannot regulate g
gases from coal powered units?
MR. LIN: No, that's not, Your Honor, because --
JUDGE MILLETT: They're all going to be regulated
under 7412, all, every single one of those | was to
going to be regulated under 7412, so there's nothin
do.
MR. LIN: No, Your Honor, that's not true. First
they could delist, power plants they could withdraw
112 regulation and regulate power plants under Sect
111(d), the exclusion would not apply then; or, as
discussed, there's the, they have themselves sugges
carbon dioxide might be regulated under Section 112
we disagree with that, and that's --
JUDGE TATEL: Do you think if it were regulated a
a NAAQ?
JUDGE KAVANAUGH: You'd be opposing --
MR. LIN: I'm sorry, Your Honor?

JUDGE TATEL: Carbon dioxide be --

JUDGE KAVANAUGH: You'd be opposing that big time

any air
tegory

r reading

reenhouse

Id are

g EPA can
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JUDGE TATEL: -- regulated as a NAAQ? Could it?

MR. LIN: I'm sorry, Your Honor?

JUDGE TATEL: Could carbon dioxide be regulated a
a NAAQ?

MR. LIN: Could carbon dioxide be regulated as a
criteria pollutant?

JUDGE TATEL: Yes. Yes.

MR. LIN: That would be, they would have to make
that showing in a separate case.

JUDGE TATEL: But wouldn't that create an enormou
Air Uility problem? | mean, you'd be regulating every
source in the country, wouldn't you?

MR. LIN: Your Honor, there would be other
difficulties that we would raise if they were to do

JUDGE TATEL: You sure would, and | -- yes, |
mean, absolutely, that would be a no-brainer under
Utility, ljustcan'timagine how that would survive.

JUDGE MILLETT: What I can't figure out is --

JUDGE TATEL: Well with Uility Ar.

MR. LIN: Butto --

JUDGE TATEL: Excuse me.

JUDGE KAVANAUGH: Your pointis --

JUDGE TATEL: Excuse me.

JUDGE KAVANAUGH: -- that Congress can pass a

statute, isn't that your point?

that.
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JUDGE TATEL: Right, right.

MR. LIN: Yes, Your Honor.

JUDGE KAVANAUGH: Yes. And the answer to Judge
Millett is that's right --

JUDGE TATEL: Yes.

JUDGE KAVANAUGH: -- they could not be regulated,
but that's for Congress.

MR. LIN: They could not be regulated if they
maintain their Section 112 regulation.

JUDGE KAVANAUGH: They're not delisted.

MR. LIN: But as we know --

JUDGE MILLETT: Bait and switch with AEP, right?
The Supreme, the people who are suing power plants, fossil
fuel powered power plants, and for these very green house gas
emissions, and the Supreme Court said no, no, no, n 0, you
can't bring those common law nuisance lawsuits beca use this
is an EPA's wheelhouse to regulate. And now we're told it's
not in EPA's wheelhouse to regulate, so does that t hrow you
back in the land of having to just deal with all yo ur
greenhouse gases to the common law nuisance actions ?

MR. LIN: With respect, Your Honor, | don't think

this is a bait and switch, | don't think there's an ything
inconsistent about our position in AEP, or about our
position here and the decision in AEP, what the Supreme

Court found in AEP was that there was displacement because
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Congress had delegated to EPA a decision-making sch
that decision-making scheme includes the question w
and how to regulate carbon dioxide from --

JUDGE MILLETT: Yes, but do you honestly think th
Supreme Court's answer would have been the same had
the Solicitor General, or someone stood up in front
Supreme Court and said actually, Congress has forbi
EPA to regulate greenhouse gas emissions?

MR. LIN: Well, there's a reason, Your Honor, why
footnote seven is there. The Supreme Court knew pe
well that there were limitations on what EPA could
Section 111(d).

JUDGE MILLETT: The whole, this is a whole
enchilada limitation. The whole rationale is you g
regulate this through nuisance suits because this i
to dealt with through this regulatory process, that
Congress put it, and now if the answer is actually,
didn't put it there, that's what that little footno
that Congress didn't --

JUDGE KAVANAUGH: The footnote's huge.

JUDGE MILLETT: Right. The footnote guts, it
appears to be gutting rationale for the entire Supr
decision.

MR. LIN: Well, Your Honor, that's not -- the

position that we're taking is not that, we're not s
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they can't do this, we're saying that they can make a
choice, which is what the Supreme Court said in AEP.

JUDGE KAVANAUGH: The Supreme Court did say that,
that footnote seven really taken literally, advise the use
of the word, totally supports your position.

MR. LIN: That's right, Your Honor. And --

JUDGE KAVANAUGH: Even though it may not, you
know, again, that can be kind of a debater's point because
I'm not sure they were thinking about this, but the y did put
in there you can regulate under 111(d), or actually , you
can't regulate CO2 under 111(d) if the 112 exclusio n kicks
in, though. | mean, footnote seven is very helpful to you.

MR. LIN: And also, Justice Millett, to answer
your question more directly, we are contending in a separate
case before this Court that the Section 112 regulat ion is
unlawful, and if we were to prevail there then this
disability on their ability to regulate under Secti on 111(d)
would be lifted. So, we're not taking the position that

they can't do this --

JUDGE MILLETT: Can we just hold this case until
we resolve that one?

MR. LIN: No, Your Honor, but --

JUDGE MILLETT: Why not? But this could all be a
moot point.

MR. LIN: There are other issues in this case
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other than the Section 112 exclusion. Thank you, Y
Honor.

JUDGE HENDERSON: Two minutes.

ORAL ARGUMENT OF ALLISON D. WOOQOD, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MS. WOOD: Very quickly. I'm acutely aware I'm
standing between us and lunch.

This is not an, this case is not an attack on
Massachusetts v. EPA, thisis, as Judge Srinivasan
identified earlier today, this is a question, not a
of whether, it's a question of how. And | think, y
that's important to keep in mind. It's also import
keep in mind that existing power plants are not get
free ride under the Clean Air Act if you read the S
112 exclusion the way Petitioners argue it should b
Existing power plants are currently regulated under
construction, prevention of significant deteriorati
program, that includes CO2. There is also pending
regulation to regulate CO2 from new modified and
reconstructed sources under Section 111(b), and whi
regulation is the subject of petitions for review b
this Court, none of the issues in that case involve
authority of EPA to regulate CO2 from those sources
you.

JUDGE HENDERSON: Thank you. We'll take a break
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till 2:30.

(Whereupon, at 1:08 p.m. a luncheon recess was
taken.)

THE CLERK: This Honorable Court is again in
session. Be seated, please.

JUDGE HENDERSON: All right. Now with the
constitutional issues, so Mr. Rivkin.
lll. Constitutional Issues

ORAL ARGUMENT OF DAVID B. RIVKIN, JR., ESQ.

ON BEHALF OF THE STATE PETITIONERS

MR. RIVKIN: Good afternoon, Judge Henderson, and
may it please the Court, I'm David Rivkin on behalf of State
Petitioners. | will address the federalism constit utional
issues and Professor Larry Tribe will tackle our

constitutional issues. The clean power plan

unconstitutionally commandeers states because it gi ves them
no choice, no choice at all but to implement the fe deral
policy of generation shifting, which EPA cannot imp lement on
its own. This is because unlike the case in a trad itional
cooperative federalism scheme EPA has no statutory authority
to deal with virtually 90 percent of all the issues relating
to regeneration and distribution of electricity. F or that
reason the rule commandeers thousands of state offi cials to
carry out their work tens of thousands of hours to carry out

this federal policy.
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Now, EPA recognized very clearly that it cannot
implement the generating shifting federal policy by
by pointing out in four different places, actually,
once in the preamble, and four places in the rule,
relies on states to exercise their traditional
responsibility to maintain reliability. Whether or
states promulgate the SIP.

JUDGE KAVANAUGH: So, if Congress did exactly
this, they couldn't under your theory because it's
unconstitutional?

MR. RIVKIN: That is correct, Judge Kavanaugh,
except for one thing, in a way accountability, if C
enacted precisely the same rule the accountability
somewhat more enhanced because everybody would know
Congress is doing. But yes.

JUDGE GRIFFITH: Was this an issue of
accountability, or, | thought it was an issue of
commandeering and coercion?

MR. RIVKIN: Judge Griffith, the Supreme Court
juris prudence, particularly
sp.) and other federalism cases teach us that the t
cardinal virtues of federalism is to, diffusion of
ensure that no much authority is aggregated in a si
of hands, but the other thing particularly, Justice

Kennedy's juris prudence of this era teaches us tha
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accountability is absolutely essential, that people have to
understand who is doing what to them.

JUDGE GRIFFITH: To who are the state commandeere

by this?

MR. RIVKIN: We are, if the record submitted, or
generated during the rule-making, Judge Griffith, i ndicates
that you have commandeering of both legislatures, w hich of
course isn't exactly the teaching of New Yor k, as well as
commandeering of regulatory officials in the Execut ive
Branch.

If I may briefly unpack what exactly states would
have to do. EPA makes us think that all that would happen
here is a bunch of private individuals are going to come to
the states and ask them to approve particular facil ities.
Even that is commandeering enough because that's ex actly the
situation in Pri nce where private parties came to chief law
enforcement officers and asked them to perform cert ain
functions, but much more is at stake here. Apropos , Judge
Tatel's observations about the integrated nature of a grid
earlier today, the grid is a very intricate beast r equiring
for it to function enormous amount of planning to c ome, and
to given the only party given the lack of preemptiv e
authority on the part of Federal Government, the on ly other
agency of the states. If I can briefly unpack it f or you.

So, great deal of integrated resource planning
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would go into figuring out how to integrate both re
fuel facilities, as well as new natural gas facilit
the existing grid in a way that preserves their lia
and minimizes the impacts and affordability. There
be a great deal of planning, all of it would be fol
execution where it states also for both parties. B
to finish the planning part, planning for new trans
infrastructure to integrate the renewable fuel faci
power facilities and gas fired facilities because w
that it would not go into delivering electricity to

Another part, very important, planning for renewe
natural gas pipelines because you're not going to b
operate new natural gas fired plants that really wo
the mainstay of the base load fleet.

JUDGE GRIFFITH: How is that different from state
officials reacting to any federal initiative? | me
there's planning that has to go on when the Federal
Government --

MR. RIVKIN: | appreciate this question, Judge
Griffith. There's enormous constitutional signific
the Federal Government exercising its preamble auth
other areas, and producing unavoidable consequences
unavoidable consequences --

JUDGE TATEL: Well, let me just give you an

example, to follow up on Judge Griffith's question.
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under your theory, actually, | think the EPA uses t his

example in its brief, wouldn't the Americans with

Disabilities Act be unconstitutional? | mean, itr equires
individuals and companies to build ramps, install e levators,
do all kinds of things, and all of that requires zo ning, and
building permits, and all kinds of actions by state and
local agencies that deal with, you know, the intric ate plan
of streets, and how a town is set up, what's the di fference?

MR. RIVKIN: Judge Tatel, we understand that

unavoidable consequences of the exercise of federal power.
The best way to answer you is to quote roughly, ar ough
paraphrase from Pri nce where the Court said --

JUDGE TATEL: Wait, could you just answer my
guestion? What's the difference between this case and --
MR. RIVKIN: Yes.
JUDGE TATEL: -- the ADA example? Both statutes
require action by state authorities.
MR. RIVKIN: The difference that --
JUDGE TATEL: So, what's the difference?

MR. RIVKIN: If the key constitutional difference

Judge Tatel, but in our case the object of this rul eisto
administer the functioning of state government. In the ADA
case the purpose of this rule is to bring about cer tain
results in the private sector, and any consequences of our

state government --
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JUDGE TATEL: No, no.

MR. RIVKIN: -- which exist are purely incidental

It makes enormous difference, commandeering doctrin e would
make no sense unless it meant one thing, the purpos e of an
exercise is to direct the functioning of state enti ties,

state officials, state legislatures, so as to shift
accountability for unavoidable consequences, good 0 r bad, of
an exercise.

JUDGE TATEL: Well, that's exactly what happens i

my hypothetical, it forces state agencies to use th eir
police power to issue permits, zoning changes, and other
things, and they're not politically accountable for that.

MR. RIVKIN: | understand, Judge Tatel.
JUDGE TATEL: So, what's the difference?

MR. RIVKIN: The key difference in this rule, jus

like in New York and Prince, the Federal Government is

telling the officials of a co-equal sovereign that they
intend, expect, and desire for them to engage in th e task of
generating shifting, which is within the sweet spot of their

police powers, which the Federal Government has not

preempted them, unlike in Hodel . In your hypothetical the
Federal Government is accomplishing certain results , and it
has consequences for the states, the states would i ndeed

exercise their power, it is the subtle --

JUDGE TATEL: The same thing here, the Federal
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Government is issuing environmental emission standa
that has indirect consequences for state regulation
like in the ADA case.
MR. RIVKIN: Your Honor --
JUDGE TATEL: Isn't that --
MR. RIVKIN: -- the purpose of an exercise, which
sometimes may be difficult to infer, we have no pro
here, in any situation where the Federal Government
explicitly tells states that legislative or regulat
have to be undertaken, the anti-commandeering canno
IS per se --
JUDGE TATEL: Where did it do that here?
MR. RIVKIN: It does it in five places in this
rule, it doesn't use exactly the same language as
and Prince --
JUDGE TATEL: Yes, | didn't think so, | couldn't
find it. Where does it tell the states that they h
something?
MR. RIVKIN: It says in, throughout the rule whic
states are expected to exercise their traditional
responsibility to maintain electric liability. It
in four places in the rule what the states are supp
do, and for example just to quote from --
JUDGE MILLETT: It says expected, not required.

Expected, not required, it's a predictive statement
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MR. RIVKIN: I'm glad you asked this question,
Judge Millett, let me put it this way, given a resp
rule of law, when officials of a co-equal sovereign
Government, tell the officials of another co-equal
sovereign, that they are going to destroy, which is
a portion of existing energy infrastructure where t
we cannot replace it, only you can, and we expect y
replace it, and a failure to replace would --

JUDGE MILLETT: Where does it say you have to
replace anything, as opposed to industry might have
change something?

MR. RIVKIN: Let me paraphrase slightly my
response to one of your colleagues, Judge Millett,
only be created through a concerted action, like st
regulators, given its highly intricate nature, the
that you can throw a grid together --

JUDGE MILLETT: Collective state regulators,
correct? That's not something that a single state
collectively state regulators create the grid.

MR. RIVKIN: No.

JUDGE MILLETT: The grid --

MR. RIVKIN: No.

JUDGE MILLETT: -- doesn't belong to any single
state.

MR. RIVKIN: Both, Judge Millett, both actions
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take place, each state plans its own grid, but stat
regulators also can cooperate sometimes to play ori
grids or national grid. But the notion that EPA pu
forward that all that would happen here is the stat
back and allow private parties to come in is risibl
me give you a perfect example. The state regulator
responsibility to ensure sufficient fuel diversity,

the fuel that is cheapest today, that would be put

by private individuals because, no disrespect to th
but all they want to do is to make money, that is
officially, that fuel diversity is preserved so as
resilient to future changes in prices. They have t
ensured that there's a sufficient balance between c
low generation, versus long distance generation, be

transmission is inherently liable. In the great st

Oklahoma, for example, because of tornadoes, transm

cannot be, you cannot rely solely on long distance
generation. The great state of Florida mentioned i
comments that because natural gas pipelines tend to
the Gulf of Mexico they cannot rely too, too much o
natural gas fired generation because of tropical st

All of those things are highly states --

JUDGE MILLETT: But is this mandated or choices?

Is this choice? | mean, it seems to me like this i

you're saying is there's an interstate highway syst
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as a result when states maintain their roads as a p
matter they hook them up to the interstate highway
they have maintenance responsibilities as to that,
going to be driven, probably influenced, and certai
expected and encouraged from the federal level, but
end of the day it's not required. Your people may

you to do it, but it's not required.

MR. RIVKIN: It is not an apropos analogy because

for example, to use Florida as an example, Florida
in its comments that they roughly have 68 megawatts
misloaded capacity, what they can import from out o
is 3.8 megawatts, less than five percent. States c
state can ever abandon the unique and distinctive
responsibility at the height of their police power
structuring their own grid, and the fact that they

in and day out, according to their own desiderata,
according to the impacts of market force it's entir
constitutional and objectionable. A federal mandat
them in very clear and compelling language to under
those responsibilities is the worst example of comm

from a standpoint, commandeering is a --

JUDGE MILLETT: If Congress passed a law, if

Congress just passed a law that banned the use of ¢
power, coal based power, fossil fuel based power --

MR. RIVKIN: Banned?
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JUDGE MILLETT: -- they just banned it --

MR. RIVKIN: That statute --

JUDGE MILLETT: -- would that be unconstitutional
commandeering?

MR. RIVKIN: That statute, Judge Millett, would
create some constitutional issues, but it would hav
virtue, at least it would produce accountability, s

JUDGE MILLETT: No, so the question is doesn't
that cause the exact same commandeering consequence
you're raising here, you're going to have to change
internal grid, you're going to have to change your

MR. RIVKIN: We have --

JUDGE MILLETT: How would the consequences be
different?

MR. RIVKIN: | understand. If I may, our case is
stronger precisely because of an unambiguous indica
this rule, but the Federal Government lacks the abi
undertake those tasks. Congress could have actuall
EPA or some other agency preemptive authority, like
Hodel , to take over the entire field, they did not.

JUDGE TATEL: That was true in my hypothetical,
too. The Federal Government can't do permits for ¢
or for any other changes required for the Americans
Disabilities Act.

MR. RIVKIN: Judge Tatel --
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JUDGE TATEL: They can't, the Government does not

have the authority to do that, compliance with the

only occur if states exercise their police power to

the necessary permits.

MR. RIVKIN: | go back to, and if | may, an

additional point, | go back to a point about incide

impacts, and intentional impacts. The essence of

commandeering is seeking a desired outcome in terms

federal policy by utilizing the machinery of the st

ADA.

Tatel --

JUDGE TATEL: | don't mean to beat a dead horse -
MR. RIVKIN: That is --

JUDGE TATEL: -- but that's the purpose of the

MR. RIVKIN: No, the purpose of APA, Judge

JUDGE TATEL: But they did, the ADA --

MR. RIVKIN: --is to produce --

JUDGE TATEL: -- Congress passed the ADA requirin

these changes, that's what they wanted, just like t

here is trying to control emissions of pollution, a

EPA here and Congress with the ADA knew full well t

could not be accomplished without the states exerci

their police and zoning and other but --

MR. RIVKIN: But --

JUDGE TATEL: --it couldn't happen.

ADA can
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MR. RIVKIN: --the goal in Americans with

Disabilities Act is to produce certain changes rega rd to the
private sector. | have no doubt that the goal is p resent
here. But if | may, Judge Tatel, the goal here is far more

profound, the goal here is to change the energy

infrastructure of the states, it is not just an adm ission
rule. We heard a concession from my colleague from EPA, Mr.
Hostetler, this morning, and | quote who said this rule is

about substituting cleaner technology for dirtier
technology, that means changing the grid, the grid that only
states can change and maintain. It is a fundamenta I
difference in quality, and in kind --

JUDGE MILLETT: Does that mean changing the grid
or changing --

MR. RIVKIN: -- and not just in quantity.

JUDGE MILLETT: -- does that -- | have taken that
to mean changing the sources of power, the types of power
generation being used to feed electricity into the grid, is
that different from what you're talking about?

MR. RIVKIN: Forgive me.

JUDGE MILLETT: Sorry. No, | had understood that
comment to be that what this rule does is certainly heavily
encouraged that require changing the forms of power
generation that feed electricity into the grid.

MR. RIVKIN: It is that which is sufficiently




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

189

objective, but it's more than that, apropos of my p oint
about grid being a very, a very carefully calibrate d
mechanism. The essence of its mechanism is integra tion.
You can put together a bunch of facilities that wou Id do
nobody any good either on a day to day basis, but
particularly on days of peak demand, days flagged b y natural
disasters. The only indispensible party can do
reintegration of the states, EPA knows it, EPA ackn owledges,
EPA expects the states to perform, and apropos my r esponse
to Judge Tatel, it is that unique sliver of desire to seize
state agencies that produces such disjunctive, such
unconstitutional results, and if it were not true t hen the
entire Supreme Court's anti-commandeering juris pru dence
would make no sense. Let me also add that we do ha ve an
anti-coercion argument because --

JUDGE MILLETT: And anti what?

MR. RIVKIN: An anti-coercion argument, which is
the teaching of St eward Machi ne, South Dakota v. Dol e, and
FI B. The situation we have is much more of aguntot he
head than the palpable collapse of a Medicaid syste m, and
issue NFIB because to be, aside from the state's po lice
power responsibility to maintain reliable service f or their
citizens, states themselves, Judge Millett, would n ot be
able to go on as functioning, ongoing concerns if w e don't
have access to reliable and affordable electricity, state
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offices would close, state prisons would close, the

be unable to dispatch fire and rescue services. So
unprecedented mix of commandeering and coercion, an
that's not true the entire Supreme Court juris prud

this area has been nurtured for at least --

JUDGE MILLETT: Your state get energy from source
outside the state?

MR. RIVKIN: | made the point, Judge Millett,
regard to Florida, the opportunity to import power
contributing factor to the state's integrative, ess
job, but it never can substitute for it, for one th
state, no sovereign would entirely rely on somebody

JUDGE MILLETT: I'm not saying that, I'm just
asking whether it is a self-sufficient, internal gr
whether in fact it's an interstate, interconnected

MR. RIVKIN: We do know one thing, the State of
Texas, for example, is entire, it's an island of it
it's entirely decoupled from a grid. Virtually eve
state, | mentioned the ratio in Florida, | mentione
concern about resilience, and if we have a natural
you want to have a sufficient amount of close to lo
generation, and not to get technical, but in order
maintain the viability of a grid you need to have a
sufficient amount of base load capacity that by def

has to be within your generating footprint. There
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technical reasons and political reasons and constit
reasons that you never totally make it impossible f
carry out what it set out to do, and it's not even
pretending to do anything otherwise, it is clearly
state officials in multiple places to perform those
and that is commandeering, that is the only thing t

commandeering means.

JUDGE HENDERSON: All right. Thank you, Mr.

Rivkin. Professor Tribe.
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MR. TRIBE: May it please the Court. | was

thinking of Judge Tatel's question, | don't think t
anything unconstitutional about the Americans with
Disabilities Act. But if Congress had been unable

it, as it was unable to enact -- excuse me, thank y
enable to enact a nationwide cap and trade system w
Senate wouldn't go along with the House, and if ins
that some agency with relatively limited previous p

a related area were to tell the states each of you

a mini-ADA, you have some room to maneuver, but if
pass it then, although Congress failed to enact an
with Disabilities Act, we will simply exercise pree

power and put it in place.

JUDGE TATEL: Well, but the EPA here was acting
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pursuant to the Clean Air Act --
MR. TRIBE: Well, that's right --
JUDGE TATEL: -- and it's directed that it --
MR. TRIBE: -- and the question is --
JUDGE TATEL: --it's directed that it set goals
for the states to set performance standards, it was
pursuant to a federal statute. This morning we had
arguments about whether it was, whether the regulat
comply with the statute, but are you saying that ev
regulations comply with the statute then the Clean
is unconstitutional?

MR. TRIBE: No. What | am saying is that in a
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different, that is the states are given a theoretic
choice, but if they do not exercise it in accord wi
EPA's goals there is a draconian alternative, and t
are warned in no uncertain terms that they will be
if they don't comply.

But my point is really less to talk about
horizontal federalism, | think you avoid all of tho
which are serious issues, that is vertical federali
point is not to talk about vertical separation of p
because | think that under the horizontal separatio
powers, and the role of the three federal branches,
action by the EPA is impermissible, and for separat
powers reasons that came up occasionally in the mor
you don't have to face the issue of how to make sen
anti-commandeering doctrine of a case like
against the backdrop of contingent preemption. The
that | do not think that the EPA is acting within t
of an executive agency has very much to do with the
Air Act that you're referring to, Judge Tatel, and
it is written. It's not written in a way that's pe
ideal for the regulation of CO2, let's admit it, an
members of this Court have suggested that there's a

bait and switch going on, that is the Supreme Court

v. Connecti cut said that the Federal Government has decided

to set up an agency to deal with all forms of air p
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including we now understanding air pollution of a u
kind, like CO2, and that's where the solution must
There was no promise that 111 would necessarily sol
everything, there was a question at the time of exa
the scope of this little used provision, 111(d), wo
It has only been used five times for limited locali
problems, only one since 1990, and the question of
you would be able to do it without delisting source
power generation under 112 was very much alive. Th
case in this Court was in the immediate background,
the AEP Court in a six to one ruling wrote that footnote
seven, which very clearly, as | think Judge Kavanau
recognized, if we take it seriously, and I think we
though it's only a footnote it was an important par
decision, the Court said that if the source categor
regulated under 112 then you cannot regulate that ¢
even with respect --

JUDGE TATEL: But say it --

MR. TRIBE: -- to a non-HAP under 111(d).

JUDGE TATEL: -- didn'tit also say if it was
regulated under the --

MR. TRIBE: I'm sorry?

JUDGE TATEL.: It also said if it was regulated as
a HAP under the criteria program.

MR. TRIBE: Well, if you --
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JUDGE TATEL: That's what it says.

MR. TRIBE: -- read the, if you read the text of
footnote seven it says EPA may not employ 111(d) if existing
stationary sources of the pollutant in question are
regulated, sources are regulated under the national ambient

air quality standard program, or the hazardous air

pollutants program. | mean, taking literally what that
means is that you have to make a choice, and it's n ot as
crazy a choice as some of those that have been posi ted, you
know, for example, a state telling somebody you hav e to fix
your brakes or your rear headlights, but the state can't

make you do both. This isn't like that, it's quite

sensible, though it may not be ideal, to require an

Executive agency of the Federal Government to make a choice
whether to proceed under national standards under 1 12, orto
direct the states to regulate under 111(d) for exis ting
plants. No, some people say well, that leaves a ga p, what
if the pollutant is not a hazardous air pollutant, and
you're not going to go through the process of class ifying
CO2 as hazardous, though perhaps that could be done , but one
person's gap is another person's choice. | mean, t his Court

in RDC v. EPAIn 2014, in the cement plant case, and three
years earlier, Judge Tatel, in your opinion dealing with
ozone made it clear that even if this Court believe S, or

certainly the EPA believes that it's unwise to crea te a
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situation where something is not going to be easily covered
there is a solution, and the solution is to go to C ongress,
because | think implicitly it was recognized earlie r the
structural principles of our Government can't depen d on this
Court's evaluation of whether Congress is being pro ductive
or not, in fact, that was what happened in 1990 --

JUDGE MILLETT: So, I'm still having trouble --

MR. TRIBE: -- with respect to stratospheric
ozone --

JUDGE MILLETT: I'm still having trouble
reconciling this with what actually happened in the AEP case
in the Supreme Court. In the wake of Massachusetts v. EPA
saying you've got to regulate these greenhouse gase s, and
people were bringing public nuisance actions becaus e nothing
had happened by Congress, and the Supreme Court's a nswer,
yes, there's that footnote, but the Supreme Court's answer
was that there is a federal agency empowered to mak e these
regulatory decisions. Now, whether EPA could have decided

no, we're not going to do it consistent with

v. EPAIs a very different answer than saying displacemen
was the word the Supreme Court was using. This is

over, it's displaced by this scheme, and it wasn't
congressional scheme, it was that EPA has the autho
make that decision. And now we're told you don't,

fact it had no authority whatsoever to make any dec
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here it had already made.

MR. TRIBE: But Judge Millett, the issue before

the Court was not the interpretation of the intrica te scheme
of intersection between 111(d) and 112, it was the fact that
Congress had decided to create under the Clean Air Act an
agency with responsibility for all air pollution, i ncluding
CO2. The Court stopped quite short of saying and t hat
problem has been solved by the design of this law, it has no
gaps --

JUDGE MILLETT: The problem there was power plant
greenhouse gases --

MR. TRIBE: Yes.

JUDGE MILLETT: --in AEP, power plant greenhouse
gases --

MR. TRIBE: And then --

JUDGE MILLETT: -- and the answer that we're bein
told is that as to power plant greenhouse gases, th ose can't
be regulated by EPA, | mean, the delisting is an ex tremely
difficult, and I'm not sure that statutory elements could be
met, I'm not sure it's even a conceivable option he re. And

S0, you're being told --
MR. TRIBE: But there are --
JUDGE MILLETT: -- the whole reason you can't
bring your public nuisance action is because they w il make

the judgment whether and how to take care of it, an d now
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we're told they can't. That's the reasoning, the w hole
thrust of the decision.

MR. TRIBE: | understand the passion, but | don't

think the reasoning quite works. It seems to me th at under
Section 115 it's quite possible that CO2 could be d ealt
with, that section is specifically designed to deal with
international pollution. It's also true that 111(b ) applies
not only to completely new plants, but to plants th at are
upgraded after June 18th, 2014, and a great many ar e in that
category. In fact, something like 95 percent of th e
standards promulgated under 111 are under 111(b), w hich has
no exception for Section 212. So, | don't think it would be
a case of the Court saying well, we're looked caref ully,
although it's not an issue in this case, at which p arts of

111 we'll be able to use --

JUDGE SRINIVASAN: It did say, the Court did say,

and most relevant here, 7411(d) then requires regul ation of
existing sources. So, you're of course right that there's
other provisions that are potentially in play, but the way
the Court framed it was that the most relevant prov ision was

7411(d) as to existing sources.

MR. TRIBE: And then said but of course that can'
be used if the source is one in a source category t hat's
dealt with under 112, that's inescapable. And in f act, it

wasn't just that the Court, you know, said that as a
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throwaway, or in light of the
about it, if you look at the language, the House la
111(d) to read it the way the EPA now reads it afte
of not reading it that way you'd have to absolutely
the language, a source category which is regulated
Section 112 of this title. If you cross out those

the end of 111(d)(1)(A)(i) the law would mean exact
same thing under the Government's interpretation.
the Court has repeatedly said that an interpretatio
statute which completely nullifies a significant pa

is not likely to be undertaken, | mean, you don't n
of a clear statement rule to say that just the raci

language of a statute won't do, that is why --

JUDGE PILLARD: But Professor Tribe, those, the

cases you are referring to are not cases in which y
the two --

MR. TRIBE: Right.

JUDGE PILLARD: -- separate provisions, both of

which are equally authoritative, and we've spent a
time on that this morning.

MR. TRIBE: And that's exactly --

JUDGE PILLARD: But those cases are not --

MR. TRIBE: -- what I'm going to turn to. That's

what | think the reason that the separation of powe

more than just the usual gloss to a pure statutory

Mer cury case without thinking
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is precisely that the EPA finally decided it has to
Chevr on-like authority not to interpret ambiguous language
in the statute, which in itself wouldn't be enough
trigger Chevr on, you need a delegation, but it needs to
invoke Chevr on to assert this novel power, which is
essentially legislatively, as Whitman said, to take
different statutes, or at least two different versi
statute and decide which one to make the law of the
States, that is not something that Congress ever se
up to do, it's not the enactment parliamentary agen
not even the energy policy agency, it's the Environ
Protection Agency, that task of deciding what to ma
law is really not subject to
this case saying that the Senate had a distinctly s
version is a bit of an exaggeration, | mean, Judge
Kavanaugh --
JUDGE MILLETT: We don't let the --
MR. TRIBE: -- has already pointed out --
JUDGE MILLETT: We don't let the EPA pick what th
statutory text is between these competing versions,
we take even the U.S. Code version and we look at i
say it's utterly confusing, is there any separation
powers problem with saying it's ambiguous text, eve
the text as --

MR. TRIBE: But | don't see the ambiguity.
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JUDGE MILLETT: You may not, but if | did --
MR. TRIBE: If you do. Okay.

JUDGE MILLETT: -- saw the ambiguity, and | don't

think I'm alone in that, we saw the ambiguity, and so the
Agency gets to apply Chevr on, its Chevr on authority to
interpret ambiguity in the House version of the lan guage,

that's not a separation of powers problem --

MR. TRIBE: Well, first of all --

JUDGE MILLETT: -- and it's not a factor in the
Senate amendment.

MR. TRIBE: It's interesting that the first time

they ever suggested that the House language was amb iguous
after all these years was in the final rule that th ey
promulgated in this case. Until then everybody sai d it may
not be brilliantly written, but it's quite clear th ata

source category is regulated under 112, you have to
deregulate it, which is what they failed to do with Mer cury
before you can regulate it as an existing source un der

111(d). It was very clear. Now, I think inventing

ambiguity, manufacturing it in order to give an age ncy power
over a choice that Congress didn't really give it, that
raises serious separation of powers considerations, and they
are aggravated in this case by the fact that it's n ot an
ordinary choice, when you add it to the broad defin ition of

the best emission reduction system, which you were
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struggling with this morning, you have a simultaneo
contraction of an exception that Congress wrote for
that are categories of sources that are regulated u
and an expansion of the normal meaning of source ca
There's a dilemma that they face in that regard, an
suggest --

JUDGE TATEL: Professor Tribe --

MR. TRIBE: --it's -- I'm sorry.

JUDGE TATEL: | just wanted to ask you a question
about | guess both your constitutional argument, an
statutory argument, and a sentence in your brief.
earlier you said that EPA has only regulated two po
under 111(d), and in your brief you distinguish it
and | want to ask you about the significance of thi
sentence. You say as compared to those you say non
them, that is the pollutants that are regulated und
111(d), concerned a ubiquitous substance like CO2 b
itself, emitted from sources across the nation, and
the globe, rather than from discreet local sources.
then you go on and say atmospheric CO2 is the inter
result of all human activity and Mother Nature. My
is, is that critical, does that description of carb
dioxide affect your analysis of either the constitu
the statutory issue?

MR. TRIBE: I think it sets the background agains
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which it is not surprising that Congress did not an ticipate
that the law would be used in quite this way, and | -
JUDGE TATEL: Right.
MR. TRIBE: -- don't read AEP as promising --
JUDGE TATEL: But with the Supreme Court having
ruled that carbon dioxide is a pollutant --
MR. TRIBE: Right, and --

JUDGE TATEL: -- and EPA having made the

endangerment finding then this is irrelevant, isn't it?
What's this got to do with the constitutional analy sis? If
it has something to do with it I'd like to understa nd what
itis.

MR. TRIBE: What it has to do with is that a law
that was originally designed to deal mostly with hi ghly
specific, localized problems from identifiable sour cesis
not naturally adapted --

JUDGE TATEL: Okay.

MR. TRIBE: -- to dealing with so ubiquitous a
pollutant.

JUDGE TATEL: Okay. But our, but the question
before us --

MR. TRIBE: And that suggests --

JUDGE TATEL: --is still, our question before us
is still how to deal with a pollutant under the sta tute,

correct?
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guestion.

MR. TRIBE: Yes. Well, it's about how --

JUDGE TATEL: Statutory issue and the Constitutio

MR. TRIBE: Well, there's no question that an air

pollutant includes CO2. There is, however, under

guestion of how it's permissible under the statute

written to regulate it, and is it permissible to re

under 111(d) --

JUDGE TATEL: But that's because it's a pollutant

that's emitted by a source regulated as a HAP, not

it's a --

MR. TRIBE: Well, it might affect --

JUDGE TATEL: --intermingled result of all human

activity and Mother Nature, | mean --

as a --

MR. TRIBE: No, that is fair. | mean, | suppose

JUDGE TATEL: Right.

MR. TRIBE: -- critique of that draft | accept it

but | don't think --

JUDGE TATEL: | wasn't criticizing it, | was

wondering whether it related to how we should think

the constitutional issue.

shouldn't.

MR. TRIBE: Only in that you should be --

JUDGE TATEL: And I gather your answer is it
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MR. TRIBE: -- less surprised by what some people

call a gap, that is this is a case, if our whole at mosphere
here were not poisoned by the fact that Congress ca n't seem
to do anything we would be saying that's the natura | way to
fix this up, to deal with this ubiquitous modern pr oblem.

JUDGE TATEL: Well, maybe the way it handled this
is just proof that it shouldn't be doing anything, right?
MR. TRIBE: That it shouldn't, and this Court's
mandate to get Congress to move would be rather cha llenging
to write.
JUDGE TATEL: Yes.
JUDGE HENDERSON: All right, Professor Tribe,
you're over your time. So --
MR. TRIBE: Okay.
JUDGE HENDERSON: -- thank you.
MR. TRIBE: Well, can I reserve any for a
rebuttal? Thanks.
JUDGE HENDERSON: Ms. Berman?
ORAL ARGUMENT OF AMANDA SHAFER BERMAN, ESQ.
ON BEHALF OF THE RESPONDENTS

MS. BERMAN: Petitioners' Tenth Amendment claim i

entirely unmoored from the governing case law. Nei ther the
Supreme Court nor this Court have ever held that gi ving
states a choice between regulating in a field and f ederal

preemption is a problem. To the contrary, we have Hodel , we
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have this Court's decision in M ssi ssi ppi Commi ssi on that
established that if you give states that choice it' sa
permissible exercise of cooperative federalism. An d we know

from FERC v. M ssi ssi ppi that this rule applies to

utilities, as well. The choice may sometimes be a difficult
one as the Court characterized it in M ssi ssi ppi, butit's
not an unconstitutionally coercive one.

By way of contrast, cases where the Supreme Court

has found a Tenth Amendment violation all involve f ederal
laws or rules that didn't give states that choice, but
rather required them to take affirmative action to implement
the federal policy. For example, in Pri nce the Brady Act
required state law enforcement to establish a natio nal
background check system. In Tr ai n (phonetic sp.), state

officials had to establish and implement a vehicle retrofit
testing system, and the one provision that was foun dto bea
Tenth Amendment issue in New Yor k, as my opponent said,

required states to actually take title to radioacti ve waste,
they could choose between regulating or taking titl e, an

affirmative action. Here, states have the classic

cooperative federalism choice of regulating power p lants'
carbon dioxide emissions themselves through a state plan, or
declining to do so, in which case EPA regulates pri vate
sources directly through a federal plan. If states choose

that latter option there are no sanctions, there ar e no
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penalties, unlike in cases like
butter cooperative federalism, and it is indistingu
from the criteria pollutant program at issue in the
M ssi ssi ppi Conmmi ssi on case.

Now, in a desperate --

JUDGE KAVANAUGH: 1 think they're saying there's

more than that, not necessarily unconstitutionally
more in the sense of that the states are going to h
a lot to help restructure the source of energy supp
electricity in their states, and switch it from so
than just the usual, | think they're saying.

MS. BERMAN: Well, but it isn't, that's the
problem. So, what they say states are going to hav
in their brief, they cited three things, deal with
permit applications, make siting decisions, and dec
plants. First of all, it's kind of a premature arg
because we don't actually have a federal plan yet f
state, we don't know what will actually be required
what sources might do pursuant to such a plan, and
might ask state regulators. But even let's set tha
for a second, these sorts of ancillary regulatory a
just don't give rise to Tenth Amendment issues. Th
normal result of private entities like power plants
companies, or banks being subject to dual sovereign

know, Petitioners made a lot of this one line from
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preamble of the rule about states' responsibility t
maintain a reliable electric system. To begin with
from a background section entitled additional conte
describing, just describing the regulatory framewor
which states operate, and in fact, what it actually
that numerous entities have both the capability and
responsibility to maintain a reliable system, it li

DOE, state public utility commissions, ISOs, RTOs,
are private entities, and other planning authoritie
NERC, all contribute to ensuring the reliability of
electric system. And then it goes on to note that

to the function are the dispatch tools that are use
RTOs, and ISOs, private entities. So, this passage
really about states having to do things at all, it'
background description of the very complex regulato
framework that EPA was dealing with here, and it's
reasonable for the Agency to take that complex regu
framework into account when it's designing air emis

regulations.

You know, if Petitioners are right, as the Court

has already pointed out, Congress itself could not
action to require power plants to reduce greenhouse

emissions, and indeed, | think their argument would

down much of the Clean Air Act, because there's not

about the clean power plants' interaction with stat
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regulatory processes that's any different than any other air
pollution standard for this sector.
JUDGE MILLETT: Well, | take their argument to be

that maybe Gregory v. Ashcroft isthe better principle here,

and that is look, we all know that if this comes in to play
we're going to have to do a lot because our job is to keep
the power running. This strikes at the heart of a state, if
it doesn't have power running where it needs to go, it can't
function, it's got no choice, it can't sit on the s idelines,
it Is going to as a direct result have to, | take i t as his
argument, get in there, re-jigger the grid, make su re
everything is balanced, it can't leave you in contr ol of the
plug, it's got to come in and do it with you. And this is
the heart of state operations in sort of a Gregory sense.

MS. BERMAN: And Your Honor, the problem with thi

argument is that it has no basis in this record. T here is
just nothing that supports this idea that there are going to
be blackouts, and jails closing, and a parade of ot her
horribles if a state doesn't actively intercede to make a
federal plan work. The only thing they cite is tha t
statement about, that statement | just read, which is a very
background vanilla statement. To the extent they t hink
these things are going to happen from an actual fed eral plan

being imposed for a state, well, there will be an

opportunity for any federal plan to be challenged i n this
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Court.
JUDGE KAVANAUGH: Won't states have to do quite a
bit, though, to oversee, direct, manage the restruc turing of
the electricity supply in the state? No? You're n ot --
MS. BERMAN: | don't think that's really a fair
statement. Under the federal plan as we'll take it as
proposed sources are directly regulated, it's antic ipated
that they'll engage in trading, the federal governm ent will

set a whole platform --
JUDGE KAVANAUGH: But if the coal plants --
MS. BERMAN: -- to allow that.

JUDGE KAVANAUGH: I'm sorry to interrupt. Go

ahead.

MS. BERMAN: That was --

JUDGE KAVANAUGH: Okay. If the coal plants go ou
of business, or some of them do as they already are starting
to do, then the state's going to have to do somethi ng if
it's going to serve its citizens, to find alternati ve
supplies of electricity for the citizens, and that' S going

to be a busy process.

MS. BERMAN: The burden under a federal plan is

placed directly on the regulated source. And if a source
under the existing regulatory scheme as | understan dit,
including federal reliability regulation, if a sour ce asks

to decommission it actually has to find a way to re place the
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power that's being lost. So, there is a very compl
regulatory mechanism that, you know, ensures reliab
and | think EPA just reasonably pointed to the exis
that, that it wasn't saying states are going to hav

in and make sure the lights don't go out. Atthe v
least, we just don't have the record evidence for t

this rule or this record.
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JUDGE KAVANAUGH: Do you agree that maintaining

the electricity supply is one of the traditional po

functions, police power functions of the states?

lice

MS. BERMAN: Yes and no. States have an importan

role, but as | just mentioned there are at this poi
number of other federal regulatory schemes in play,
there are also these non-state actors, like RTOs, a
and they all work together to do this. So, states
JUDGE KAVANAUGH: So, where --
MS. BERMAN: -- definitely have a role, but, you
know, there's a real difference between requiring s
actors to take new affirmative actions and just sor
assuming they're going to go on doing the regulatio

already do.

nt a
and

nd ISOs,

tate
t of

n they

JUDGE KAVANAUGH: From their perspective it's the

inevitable consequence, and | think they argue it's
unconstitutional, but they also argue, | think, and

this has more roots as Judge Millett was saying in

maybe

the case
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law that at least there needs to be a clear stateme nt, Bond
certainly suggests that when you are altering the
traditional functions of the federal state balance that
Congress needs to speak clearly. So, why, distingu ish  Bond
if you can for me.

MS. BERMAN: I'm sorry, I'm not prepared to
distinguish Bond. | did want to talk about UARG a little,
since you were taking us to the clear statement rul e, if
that's okay? You know, | think that's their best c ase for
the idea that a clear statement rule should apply h ere
either in regard to the basic questions, or even th e two
amendments question, but I think it's important to keep in
mind that that text that you read earlier from UARG Judge
Kavanaugh, was in a very specific context. Justice Scalia,
he wrote EPA's interpretation is unreasonable, so t his is a
Chevron |1 analysis, because it would bring about an
enormous and transformative expansion in EPA's regu latory
authority, and then down below he specified that th is would
bring in millions of new sources. So, that was the context
in which a clear statement rule was found to apply, that's
not the context we're dealing with her, we're deali ng with
an industry that's already regulated under multiple Clean

Air Act programs.
Now, on the sort of the other separation of power

statutory issues that have been percolating back up

, 1 did
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want to briefly address the AEP footnote, because | think
this is an important point. You know, the footnote is
dicta, and | agree with my opponent --

JUDGE KAVANAUGH: It's Supreme Court dicta --

MS. BERMAN: ltis, it's --

JUDGE KAVANAUGH: -- on a key subject, | mean --

MS. BERMAN: Yes. And I, but | agree with my

opponent --

JUDGE KAVANAUGH: -- that they can call it dicta,
we, yes.

MS. BERMAN: Well, | agree with my --

JUDGE KAVANAUGH: Keep going.

MS. BERMAN: -- opponent that, you know, we
certainly don't think the Supreme Court had these i ssues
before them about the two amendments, et cetera, bu t at the
same time as Judge Tatel noted, the Supreme Court t alked,
and the way it phrased it it made the exclusion the same for
the criteria in the hazardous pollutant programs. So, as we
said in our brief if you read it the way Petitioner s want
you to read it then the Supreme Court was half wron g because
the criteria pollutant program at the very least do esn't

work that way.
JUDGE KAVANAUGH: Yes, that's a misdescription,
right, of the NAAQS, that's what you're saying?

MS. BERMAN: Well, if you read it that way, but |
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think you can very easily read it as just paraphras ing the
awkward language of the U.S. Code. | don't --

JUDGE KAVANAUGH: But that's --

MS. BERMAN: | don't, | think it's --

JUDGE KAVANAUGH: I think you're making an

important point | want to make sure you get it, whi chis

that the first part of the footnote, if existing st ationary
sources of the pollutant in question are regulated under the
National Ambient Air Quality Standard Program, you' re saying

that's incorrect phrasing?

MS. BERMAN: I'm saying if you read the second

half the way they want you to | think that, as with the
House amendment there is an implicit limitation to the
pollutants governed by the program you're talking a bout.

JUDGE SRINIVASAN: And are you saying this that i
you took out the NAAQS part of it and you only kept in the
HAP part of it, to use acronyms that are overused t oday --
MS. BERMAN: Yes.
JUDGE SRINIVASAN: -- that, and you bought their
reading, that when you add back in the National Amb ient Air
Quality Standards part of it it falls apart because --
MS. BERMAN: Exactly.
JUDGE SRINIVASAN: -- the description doesn't
apply to the National Ambient Air Quality part of i t?

MS. BERMAN: Yes, nobody disputes that as a
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pollutant specific exclusion, and they talk about t
though they're the same here. So, | don't think th
actually supports Petitioners' argument all that mu

JUDGE TATEL: This is a good example of why court
shouldn't express themselves on unbriefed issues, r

MS. BERMAN: You know, the last thing | wanted to
say about, you know, separation of power issues, ac
separation of power violations are very rare, rarel
they're different in flavor than what we're dealing
here today. You know, a classic example is
Yor k, where we're dealing with a line item veto which
allowed the President to strike down particular lin
legislation. | think that case illustrates that se
of powers doctrine is about tyranny, and preventing
over-concentration, seismic shifts in the balance o

You know, EPA's use of its general long-existing
Clean Air Act authority that's been delegated to it
address the major pollution problem of our day is n
same kind of animal, it's our government working ex
| think it is supposed to.

JUDGE KAVANAUGH: Well, at its core all separatio
of powers issues are who decides.

MS. BERMAN: True, | agree with that. But I thin
here we have an answer, from, you know, the Clean A

itself, AEP, EPA decides whether and how to regulate this
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source category for this pollutant. And if --
JUDGE HENDERSON: All right. Thank you.
MS. BERMAN: Thank you.

JUDGE HENDERSON: Mr. Myers?

216

ORAL ARGUMENT OF MICHAEL J. MYERS, ESQ.

ON BEHALF OF THE STATE INTEVENORS

MR. MYERS: May it please the Court. I'm going t
address the Tenth Amendment issues. The rule faith
embodies the Act's cooperative federalism approach.
no commandeering because states that opt out of the
face no federal mandate to act, and there's no coer
because states may opt out without sanction.

With respect to commandeering, the option of
direct federal regulation to limit power plant carb
dioxide emissions defeats Petitioners' claim under
line of cases. That's because EPA would regulate t
plants directly, not states. Petitioner's assertio
states would nonetheless be commandeered under a fe
plan because they would be implementing the rule by
approving power plant actions to comply with it fai
several reasons. First, because state oversight ov
plant requests for rate recovery or new licenses is
independent of the rule, and it will be done to sat
preexisting state law requirements, not for the pur

ensuring compliance with a federal plan. By way of
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states like Texas and Oklahoma have licensed a larg
of wind generation in recent years due to favorable
conditions. If those states were to opt out of the
their continued reviews of proposed wind projects u
states law would not suddenly morph into federal
commandeering. Indeed, by Petitioners' logic, as J
Kavanaugh noted, nearly every Clean Air Act regulat
the power sector, and that would include the acid r
program that was enacted by Congress, likewise woul
unconstitutional because state agencies have issued
or heard rate-making requests related to those comp
with those laws, as well.

Petitioners' commandeering claim also fails
because states would retain independent authority u
state law to accept or reject power plant actions r
a federal plan as evidenced in the examples in our
pages 22 through 24 of state reviews concerning pre
Clean Air Act rules; and in a situation where a sta
rejects a company's proposed compliance approach, s
the retirement of a plant, the burden would fall to
owner, not the state to come up with an acceptable
alternative. Petitioners' contention that the rule
emission guidelines will dictate the outcome of suc
is also wrong. To be clear, the rule's emission

requirements are modest, and industry is continuing
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to cleaner generation, even without the rule in eff ect,
providing a significant head start for compliance. So,
rhetoric aside, even under a federal plan, states w ill
continue to be able to exercise policy discretion ¢ oncerning
licensing, rate recovery, and retirements.

JUDGE KAVANAUGH: What about the, | unfairly aske
Ms. Berman this question, but what about the Bond clear
statement rule? And maybe I'm unfairly asking you this
guestion, too, but if, I'm curious about the clear statement
rule in Bond that the Chief Justice articulated of when
legislation, in this case legislation, affects the federal
balance, the requirement of clear statement assures that the
body has in fact faced and intended to bring into i ssue the
critical matters involved in the judicial decision.

MR. MYERS: Well, two responses to that, Your
Honor. First of all, as | was mentioning, neither asa
matter of law, nor as a matter of fact does the rul e dictate
any particular outcomes that a state has to come to as a
result of a company action that's proposed.

JUDGE KAVANAUGH: It's like the, you know, model
penal code, yes, the knowing, doing something knowi ng a
result is certain to occur is considered the same a S
intending that result. And here, I think, the acti onis
taken knowing that the states are going to have to do quite
a bit, and we can argue about what quite a bit mean sin
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particular contexts. And it seems that Bond reinforces the
idea that before Congress does that they should spe ak
clearly, different from the major questions issue, but
similar underlying constitutional kind of value tha t the
Court has set up a plain statement rule for to just make
sure before these values are invaded that we requir e
Congress to think about it and speak clearly, what about
that?

MR. MYERS: Well, | don't think so, Your Honor.

First of all, again, because | don't think state, t he
outcomes of those state decisions are dictated beca use they
will have some room, certainly, they will have to d 0 certain

things, Your Honor, but | would also point --

JUDGE PILLARD: So, just, just -- I'm sorry,
finishing answer that question.

MR. MYERS: | would also point Your Honor to the

Ameri can Farm Bureau v. EPA case out of the Third Circuit

from last year where the Third Circuit rejected a s imilar
argument where the Petitioners were arguing and cha llenging
an EPA water pollution rule that interpreted a simi lar
statutory term as the best system of emission reduc tion. In
that case it was a total maximum daily load was the rule
that was being challenged or interpreted that, and the
challengers were saying that EPA's interpretation w as going

to impact state land use decisions, and that theref ore
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Congress had to have made a clearer statement befor e EPA
could interpret the rule that they had had. And th e Third
Circuit rejected that argument, finding essentially that it
would, you know, that this was a Chevr on question, given
that EPA was interpreting a technical term under th e
statute.

JUDGE KAVANAUGH: Did they grapple with Bond in

that case? | haven't read that case.

MR. MYERS: | don't recall, Your Honor, whether o
not they specifically did, but they rejected a simi lar
argument as to the one that you raised from the Bond case.

JUDGE PILLARD: So, what's your answer if West

Virginia or its localities decides it doesn't want to do any
licensing of wind, or solar, or even natural gas be cause
it's a coal state, and there's a federal plan, and a state,
or a public utility commission decides we're not go ing to

license, what happens?

MR. MYERS: Well, Your Honor, we have not seen

that happen before because federal and state govern ments
typically work together on solving problems, but, y ou know,
| think the --

JUDGE PILLARD: But their implication is that at
some point that might happen, and that you're just counting
on everyone to go along?

MR. MYERS: Well, there is some point that states
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will have to choose, you know, whether or not to co
exercise their authority in a certain way under sta
But | think given the emission reductions here that
talking about are not particular stringent, that st
have that discretion to be able to continue to impl
their state policy the way that they had previously
not going to be a dramatic change.

JUDGE PILLARD: Is this, is the answer different
if, and maybe this is a question for the other side
some smokestack regulation required a re-permitting
kind of Commission approval, and the Commission wer
refuse, is there something different about the way
things function in practice that would distinguish
federalism purposes?

MR. MYERS: | don't think there's a different for
purposes of the constitutional analysis, Your Honor
seen, for instance, in the past that states have re
applications by power plants, we cite one in our br
the plant had a particular proposal to comply with
plan, and the state rejected that, and that require
plant to go back and come up with a different alter
So, too, that would be the situation here, and that
perfectly within the confines of the Supreme Court'
constitutional law.

| see I've gone over, but if | just may very
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quickly address the coercion issue, Your Honor?

JUDGE HENDERSON: All right.

MR. MYERS: As to coercion, that claim fails

because states face no financial sanction for optin
the rule. And Petitioners' alleged need to act to
blackouts under a federal plan is refuted by the fa
the record. EPA exhaustively studies reliability i
conjunction with agencies such as FERC, included th
rule would not impact the nation's electricity supp
that conclusion dovetails with the experience in ma
states. One of the approaches that EPA has propose
federal plan, a mass-based trading approach, is sim
the one used by the regional greenhouse gas initiat
states, power plants in that program have cut CO2 e
by 40 percent in eight years more stringently and m
aggressively than the rule would require without

experiencing any reliability problems.

In conclusion, the rule does not commandeer or

coerce states, there's no constitutional obstacle t
reasonable regulation of the largest source of poll
causing the most urgent environmental and public he

threat we face today. Thank you, Your Honors.

JUDGE HENDERSON: Does Mr. Rivkin have any time?

THE CLERK: No, no time.

ORAL ARGUMENT OF DAVID B. RIVKIN, JR., ESQ.
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ON BEHALF OF THE STATE PETITIONERS

MR. RIVKIN: Thank you.

JUDGE HENDERSON: Why don't you take two minutes.

MR. RIVKIN: Thank you very much. EPA continues

to insist that we're talking about a routine permit
action, and in fact, | heard EPA concede just a few
ago that affirmative action would indeed be command
We have multiple affirmative actions, the differenc
that the integration and planning of the affirmativ
that only states that indispensible actors, not the
not FERC that has limited authority, not the ISOs,
states can carry it out. An apropos of questions a
both Judge Pillard and Judge Tatel, the fundamental
difference between the ADA situation, which EPA men
its briefs, is there you are engaging in permitting
that are driven consistent with federal law that is
application of the supremacy clause. No effort to
commandeer you into affirmative action is required.
talking about affirmative actions, this is what mak
different from ADA, and this is what makes it diffe
this very routine picture portrayed by EPA. Point
one.

Point number two, apropos of timing. EPA
recognizes that it takes years to perform those int

functions, which is why they extended by two years
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initial application date between the proposed and t he final
rule.

If I may just read just two sentences from a

submission by Florida that dramatizes exactly the m agnitude
of the changes. The proposed emission performance standards
set by EPA necessarily required complies in enforce ment
activities that include changing displaced methodol ogy,

efficiency measures, and type of generation to be

constructed, et cetera, et cetera. Fuel mix by the way has
always been an area of traditional state responsibi lity.

The Federal Government wanted to take it over, we h eard many
references to Hodel , I wish | had more time, but just one

quick point, the full, the teaching of Hodel is if a state

does not wish to regulate consistent with the statu te the

full regulatory burden would be borne by the Federa I
Government. Plus, there can be no suggestion that the state
would be commandeered. The same point is mentioned in  New
Yor k, that is not what we have here.

And as far as M ssi ssi ppi is concerned, the only
reference there in Title 1l and 11l of PURPA was to
consider, and that was not enough. So, this is
fundamentally irreconcilable, if EPA's approach in addition
to being unsound as a matter of reputation is to be
countenanced with insurmountable constitutional

commandeering and coercion problems, and therefore it ought
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to be rejected under the cannon of constitutional a voidance.
Thank you.
JUDGE HENDERSON: All right. Why don't you take
two minutes, Professor.
ORAL ARGUMENT OF LAURENCE H. TRIBE, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MR. TRIBE: In a decision of several years ago in

the District Court by Judge Wilkins it was brought by Kids
Against Global Warning, there was an observation th at |

think is particularly pertinent here, he said ultim ately,

this case is about the fundamental nature of our go vernment,
and our constitutional system, more than it is abou t
emissions, the atmosphere, or the climate. And tha t's why
when Judge Kavanaugh refers to Bond and the clear statement
requirement that sings to me because | think that's what

this case is about.

When the Supreme Court in Bond, even though the
language was as Justice Scalia pointed out in the d issent
hardly ambiguous, said that we are constitutionally obliged
to take into account the fact that a law will chang e the
federal/state balance if applied in a given way. H e was
making a statement that's even more applicable here , there's
a reason there are 27 states on the Petitioners' si de and 19
on the other, it's not normally the role of the EPA to

arbitrate among competing industries, competing sta tes, yet
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that is what the interpretation that they are propo
would end up giving the EPA the power to do.
| think in this case a clear statement rule would

not be used as it arguably was in

sing

Bond to rewrite a law, or

introduce an ambiguity where there was none, rather ,tis
being used to avoid serious set of problems. | mea n, let's
talk --

JUDGE KAVANAUGH: What do you think the limiting
principle is to that Bond cannon? Because it is something
of a new appearance in the Bond case, at least as how it was
applied, and lots of federal legislation obviously affects
the states. So --

MR. TRIBE: Well, it's a matter, perhaps, of the
degree, but if you take a case very different from Bond,
United States v. W ndsor, there too the idea was that
because it's customary for the Federal Government t o defer
to the states in areas of family law, we look a lot more
closely than otherwise. Now, Judge Millett, you as ked me
what if | do find ambiguity, and presumably you wou Id be
finding it with the help of the Senate version. Le t's

focus --

JUDGE MILLETT: No, | don't think | need the
Senate version --

MR. TRIBE: You wouldn't need --

JUDGE MILLETT: --to find --
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MR. TRIBE: -- the Senate version.

JUDGE MILLETT: -- ambiguity.

MR. TRIBE: Well, | think many people would need
it when otherwise you have to erase language from t
version. It's really, it's like the legislative, t
item veto that Clinton v. New York invalidated, that is if
the President cannot decide to excise part of legis
surely the EPA cannot decide to just cross out in o
create ambiguity.

JUDGE MILLETT: | mean, | don't need to return to
our statutory arguments from this morning, but the
is with those three ors there, if you actually read
literally it actually requires coverage here.

MR. TRIBE: I'm sorry, I'm just saying --

JUDGE MILLETT: You know what, | didn't even want
to go backwards in time --

JUDGE KAVANAUGH: Yes.

JUDGE MILLETT: -- but I'm just telling you that
don't think you have to, | don't think the excising
what I'm talking about, the literal construction of
be read 15 different ways.

MR. TRIBE: But for those who are interested in
the Senate version it seems to me we ought to notic
all it is is six characters, four of which are pare

it's like six characters in search of a meaning, it

he House

he line

lation
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mean anything, it purports to remove and renumber,

like the renumbering in Judge Tatel's opinion invol

228

very much

ved in

Ameri can Petrol eum | nstitut e three years ago, it renumbers a

section which doesn't exist anymore once the House
is executed. Now, you would really open a Pandora'
you started saying that a provision which is called
conforming amendment, which occurs 107 pages later,
under the standard practice, not invariable, but
overwhelmingly followed, would be disregarded when
presented to the President for signature, you'd hav
back, you'd be inviting a massive amount of litigat
people go back through the U.S. Code to see where a
these little glitches were. This is, it's not a sc

error that's being corrected, it's a scrivener's er

is being relied on, and I think just as in the

version
s box if
a

which

it was
etogo
ion when
Il of
rivener's
ror that

Ameri can

Pet rol eum | nsti t ut e case where this Court said that making

too much turn on what looks like a clerical mistake
great risk of having the Court's own policy convict
about what's a sensible approach to a problem repla
Congress did. The bottom line for me is that | thi

the scheme of government we have a plan like the on
Congress almost enacted but didn't, the cap and tra
is radically different from trying to shoehorn some
that Congress couldn't do into a little used provis

for more than a quarter of a century has been under
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differently from the way the Government now asks yo uto
understand it. | think they are asking you to basi cally
bail out Congress and solve a problem that is beyon d the
expertise either of the EPA or of the Federal Court . Inthe
concurring opinion in Cty of Arlington --

JUDGE HENDERSON: | heard you say bottom line, so
you need to wind it up.
MR. TRIBE: 1 will. Justice Breyer's concurring
opinion in Arl i ngt on lists criteria for Chevr on deference,
expertise, a long history, and so on, all of them f ail to be
met here. Thank you.
JUDGE KAVANAUGH: He's the godfather of the major
guestions doctrine, actually. 1986 article, right?
MR. TRIBE: Right.
JUDGE KAVANAUGH: It comes from Justice Breyer in
a 1986 article.
MR. TRIBE: That's right. Thank you.
JUDGE HENDERSON: All right. Next is the notice
issues.
IV. Notice Issues
JUDGE HENDERSON: Mr. Barker. Mr. Barker?
ORAL ARGUMENT OF THOMAS A. LORENZEN, ESQ.
ON BEHALF OF THE PETITIONERS
MR. LORENZEN: Good afternoon, Your Honors, Thoma

Lorenzen on behalf of all Petitioners. Mr. Barker from the
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State of Texas will handle rebuttal on the notice i ssue.
Your Honors, I'd like to make two points today,

the first is that the chief regulatory requirement of EPA's

final rule as EPA itself calls it, the chief regula tory

requirement, which are the two uniform nationwide

subcategory specific rates, one for coal, one for g as, were
never proposed, they were entirely new creatures to the

final rule. That is unlawful. Second, time permit ting |
want to address why Section 307(d)(7)(B)'s reconsid eration

provisions do not apply to failure of notice.

Let me start with those chief regulatory

requirements, which, as | said, at J.A. 304 in the final
rule, EPA declares to be the final rule's chief reg ulatory
requirements, the subcategory specific rates for co al and
gas. These were never proposed. They not only wer e never
proposed, EPA never sought comment on them as an al ternative
to the state specific blended rates it was proposin g, it
never hinted at them, in fact, the only mention by EPA of
nationwide uniform subcategory specific rates prior to the
final rule was at J.A. 66 in the proposed rule wher e EPA
specifically disclaimed any intent to promulgate su ch rules
here.

Your Honors, there are plenty of cases that are
directly on point here, | would point you to, for i nstance,

the I nternational Uni on case and the Smal | Refi ner case,
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which both say that where EPA makes a proposal and
the course of that proposal we don't intend to do X
cannot then finalize a rule that does precisely X u
they then, unless they first propose it and give pe
proper chance to provide comment on it. Now, EPA -
JUDGE PILLARD: So, Mr. Lorenzen, your --
MR. LORENZEN: Yes?
JUDGE PILLARD: -- clients did not seek
reconsideration of the rule, did they?
MR. LORENZEN: They did. They did seek
reconsideration of the rule. There were four petit
reconsideration filed on the notice issue. Yes.

JUDGE PILLARD: And?

MR. LORENZEN: EPA has sat on those for over a

year.

JUDGE PILLARD: And so, you're invoking a futilit

doctrine?

MR. LORENZEN: Well, I am invoking the futility

doctrine, but | do want to explore as well why | th
the Court has actually been misreading 307(d)(7)(B)
quite some time. If you want to approach that issu
now I'd be delighted to dive in, and | think we can
with, you know, there are three cases in 1981, '82,

that show the muddle that the Court was dealing wit

start with the Anerican PetroleumlInstitute v.
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in 1981. There the Court was dealing a report that
into the record one week before the final rule was
or was signed, pardon me, and the API Court said we
can't raise it right now, you need to raise it in a
for reconsideration before EPA under 307(d)(7)(B),
specifically characterized that result as disturbin
the precise word it used, but it felt compelled by
language.
JUDGE SRINIVASAN: Can I just ask you to, not to
skip ahead too much, but are you, is what you're su
that if we applied out decisions before we'd reach
conclusion that you wouldn't like, but because we'r
asan en banc court we shouldn't apply those decisions, is
that where you're headed, or --

MR. LORENZEN: | think as an
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time to clarify the law in 307(d)(7)(B), which is a muddle
right now. Because let me go to the next decision, which is
the Kennecott decisionin 1982. Now, in Kennecott the
Petitioners did actually file petitions for reconsi deration
having obviously read the decision in API . But again, it

was the same kind of information put into the docke t one
week before the rule was finalized, and EPA denied the
petitions for reconsideration saying you had notice , or
we're not concerned about this. And what the Court said in

Kennecot t was that a petition for reconsideration can never
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1 | be an adequate substitute for an opportunity to com ment on a
2 || proposed rule before the rule is finalized, because itis

3 || only prior to promulgation of the final rule that t hat

4 || comment can have any hope of influencing the trajec tory of

5 || the rule. So, it identified that it really makes n 0 sense

6 | to read lack of notice as being within the sorts of

7 || procedures that are covered by 307(d)(7)(B).

8 Now, let's go to 1983, the Smal | Refi ner decision,
9 || which was cited by Counsel for EPA this morning on a
10 || different point. In the Smal | Refi ner case what the Court
11 | was dealing with was, okay, you had a situation act ually
12 || very similar to here, EPA proposed a standard for | ead and
13 || gasoline, and they said in the proposal when we fin alize our
14 | rule we're going to finalize it with sufficient lea d time
15 | for everybody to comply. When they finalized the r ule they
16 || actually finalized an interim standard, as well, th at
17 | applied immediately. And what the Court in Smal | Refiner
18 || said is no, you gave no notice of your intent to do that, in
19 || fact, you specifically disclaimed it. Interestingl Y,
20 | though, that rule is covered by 307(d) there is no mention
21 | of 307(d)(7)(B) reconsideration. Why? Because the Court
22 | said there that the sorts of procedures that 307's standard
23 | of review is about, remember, you have to show that where
24 | you're making an objection to procedure it must be arbitrary

25 | and capricious, it must be central to the rule, and SO
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forth, are the procedures that EPA implements under
In other words, EPA gives you 30 days for comment,
you need 60 or 90, you have to petition EPA for
reconsideration of that affirmative procedure provi
EPA. If EPA says we'll have a hearing but we won't
witnesses and you want witnesses you must petition
allow those witnesses.

But what the Court also says in
that lack of notice, failure to provide notice is a
violation of the Administrative Procedure Act, and
that is a reversible error under the Procedure Act
reversible error under Section 307(d)(8), and failu
notice is such a reversible error. Thus, the Court
never, didn't feel it even needed to deal with whet
reconsideration procedures under 307(d)(7)(B) apply
Failure of notice is not a procedure, it's the comp

absence of procedure. So, that's the first point.
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The second point is that | think that if you read

307(d)(7)(B) it makes no sense to apply it to lack
notice. The first sentence of 307(d)(7)(B) says, Y
Honors, that only an objection to a rule or procedu
was raised with reasonable specificity during the p
public comment, including any public hearing, may b
during judicial review. Well, if EPA says you've g

days to comment, you can comment, you can object to
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procedure during the period for public comment, but
definition, failure of notice is something you don'
about until the rule is final. You simply cannot k
cannot predict that EPA will fail to give you notic
something because it hasn't issued a final rule. Y
know after the fact when it's too late to avail you
this provision.

Second, reading 307(d)(7)(B) this way turns that
section, or 307(d) entirely from a revision to the
Act that was intended to expand upon the protection
are given to commenters and regulated parties under
Clean Air Act beyond those provided in the APA, int
something that can be used as a weapon by EPA to sh
rules that were never proposed, indeed, it kind of
that because, you know, the more egregious the viol
307(d)(3)'s notice requirements, the more thoroughl
rule is protected from judicial review, because acc
EPA's theory as it states in its brief, you may not
challenge this rule, it is in effect, and it applie
unless and until you file a petition for reconsider
with us, and maybe someday we rule on it.

Third --

JUDGE ROGERS: What about the notice --

MR. LORENZEN: Yes, Judge Rogers?

JUDGE ROGERS: What about the notice of data
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availability?

MR. LORENZEN: Well, the notice of data

236

availability, let's go back to EPA's defenses, they say we
had notice, that this is a logical outgrowth someho w of the
proposal. The nota to which EPA refers said to the public
we're thinking about using regional renewable energ y data to
inform the state specific blended rates. What is | acking
from the nota again is any mention of an idea of

establishing subcategory specific rights. Remember that the
only mention by EPA of subcategory specific rates i n this
entire rule-making, until the final rule, was at J. A. 66 of
the proposal where they said we're not doing them h ere. How
can anyone comment on what those rates should look like,
what methodology EPA ultimately adopted, what the B SER was,
what the numbers are when they simply never propose d them
and never even proposed a number? Your Honors, thi sis
exactly like the | nt er nati onal Uni on case. Now, that's an

MSHA case, different statute, MSHA was promulgating air
ventilation standards for mines. And MSHA said we' re going
to promulgate a minimum air velocity standard of 30 0 feet
per minute, but we don't think it's necessary, in f act, we
think it would counter-productive to promulgate a m aximum
air velocity standard, so we're not doing it. And during
the public comment period some commenters said you know
what, we think you should promulgate a maximum air velocity
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standard, as well, and low and behold in the final
there was a maximum air velocity standard of 500 fe
minute. And what the Court said in
uhn-uh, you can't promulgate a rule that you said y
weren't going to do, you've got to propose it at so
you've got to propose how you would do it, you've g
propose a number at least, because EPA itself is re
publish the notice of what it intends, and direct ¢
towards what it is intending. It cannot bootstrap
from a comment, as this Court said in Fertilizer
What EPA is trying to do here is bootstrap notice f
fact that a few comments said EPA, your state speci
blended rates were unlawful, you should consider pr
subcategory specific rates as you've traditionally
That comment doesn't obligate those commenters then
spell out for EPA exactly what the subcategory spec
should look like, that's EPA's job.

JUDGE ROGERS: Let me ask you --

MR. LORENZEN: Yes, Judge Rogers?

JUDGE ROGERS: -- under the Clean Air Act there
are a number of requirements normally that have to
to excuse your failure. So, you say none of those
here for the reasons you suggest, but haven't we he
once you do know what the final rule says then you

ask EPA to reconsider giving you an opportunity to
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on the final rule before you come to the court?

MR. LORENZEN: Well, let's talk about what the
provision is about. Let's remember that as the Cou

JUDGE ROGERS: No, | want to talk about what this

Court has said --

r--

MR. LORENZEN: In UARG and Mexi can (phonetic

sp.), and recent cases, yes.
JUDGE ROGERS: And you say we're all wrong --
MR. LORENZEN: 1 do.
JUDGE ROGERS: -- of course in the --

MR. LORENZEN: Yes.

JUDGE ROGERS: -- en banc we have this authority

to overrule, but | just wonder what is the rational
now we're sitting en banc on a final rule, you've had notice
as to what the final rule said, you could have gone
EPA, | mean, to --
MR. LORENZEN: Yes, to EPA, and in fact, we did -
JUDGE ROGERS: -- and said we didn't get notice
and comment, and that's a violation, and EPA might
we agree, let's set up a notice and comment period
precise issue. Or it might have disagreed with you
position that this was not a logical outgrowth.
MR. LORENZEN: And it would be wonderful, Your
Honor, if EPA had done that, because four --

JUDGE ROGERS: Had done what?

e here,

back to

have said
on this

r
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MR. LORENZEN: -- four petitions for
reconsideration on the notice issue, at a minimum, were
filed --

JUDGE ROGERS: And they're pending.

MR. LORENZEN: -- around a year ago, and EPA has

sat on them for a year, all the time we are subject to a
rule that we never had notice of, we don't know if EPA s
going to tell us we get reconsideration or not, but I will

tell you that in their brief their first argument - -
JUDGE ROGERS: So, your argument, though, is not

this is undo agency delay, you're arguing that this Court

has for generations misread this provision of the s tatute.

So, I'm wondering aren't you a little premature?

MR. LORENZEN: No, | don't think so, Your Honors.

First of all, | think EPA has -- we filed petitions for
reconsideration, | think in EPA's brief they argue that,
it's their very first argument, we had notice. The y've
effectively resolved those petitions, they just sit on the
petitions for reconsideration in order to argue her e --

JUDGE ROGERS: Well, you heard Judge Kavanaugh

say, you know, sometimes three years can become 22 years.
Here, we're just talking about petitions that were filed a
year ago.

MR. LORENZEN: But petitions on a very simple

issue, which is did you tell us about the final rul e before
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you promulgated, or did you not? This is not an is sue that
requires the exercise of EPA's expertise, and this --
JUDGE MILLETT: Were the petitions for
reconsideration filed before or after the petitions were
filed here for review?
MR. LORENZEN: Some of them were filed before.
Some of them were filed before. | think the earlie St --
JUDGE MILLETT: The petitions for review were
filed the same day the final rule came down.
MR. LORENZEN: Oh, I'm sorry, you're right. Yes.
JUDGE KAVANAUGH: Before the final rule.

MR. LORENZEN: No, they were filed before

because -- good point, Your Honor, and I'll come ba ck to
that. No. All right. They were filed after the p etition,
or the rule was signed, and the rule was signed in August,
even though it wasn't published until late October. So,
yes, some of them were filed in September, even tho ugh
petitions for review weren't filed until October 23 rd. Now,
EPA could have very easily resolved those, as | sai d, inits
brief it argues we had notice, what more does it ne ed to do
with those petitions on that point? It has effecti vely

resolved them.
But | want to go back to 307(d)(7)(B) for a momen
because | think this is important, not just for thi S case,

but generally for Clean Air Act. 307(d)(7)(B) as t he Court
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explained in the API case is merely the codification of
Hat o (phonetic sp.). | don't know if Your Honors all
remember Al Hato v. Trade (phonetic sp.).

was about when can you present late evidence to the
because remember, 307(b)(1) says that you can petit
review based on grounds arising solely after the si

day. New evidence arising after the sixtieth day s

meet that requirement. And what the Court said in

and Al Hat o is pre-307(d)(7)(B), of course, it's 1975, is
even though the statute says you can bring that to

new grounds, we don't really have a record on which
evaluate it because that new evidence that you've g

stuff on which EPA should first opine so that we ha
record on which to review that question. So, take

first, if EPA considers it your problem is solved.

denies your request for reconsideration, or for
consideration of that evidence then you can bring t
denial to us. What APl says, what the House Report
accompanying 307(d)'s amendments say is that this p
307(d)(7)(B) is merely the codification of the rule

Hat o, it is about presentation to the Agency of evidenc

that you couldn't present during the rule-making be

was impracticable to do so, for instance, let's say

gives you 30 days to comment on a rule, but you're

JUDGE HENDERSON: Mr. Lorenzen --

Al Hato v. Trade

Court,
ion for
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MR. LORENZEN: Yes, Judge Henderson?
JUDGE HENDERSON: -- you're way over your time, s
you need to wrap it up.
MR. LORENZEN: | will wrap it up. | will wrap it
up. But you couldn't present that information beca
either takes too long to develop it, or it didn't e
And what 307(d) said --
JUDGE GRIFFITH: Did you ask us in your briefs to
overturn our precedent? Maybe | missed it. | thou
said the precedent didn't apply?
MR. LORENZEN: When we wrote that brief we were
before a three-judge panel that has no authority to
opinions of prior panels. | am now before you. Th
Your Honors. | think, Your Honors, that really con
argument, unless you have further questions. Ther
should be vacated because the central regulatory re
of the subcategory specific rates was never propose
307(d)(7)(B) was never intended to act as a bar to
that EPA simply didn't provide notice of the rule.
you, Your Honors.
JUDGE HENDERSON: Mr. Rave.
ORAL ARGUMENT OF NORMAN L. RAVE, JR., ESQ.
ON BEHALF OF THE RESPONDENTS
MR. RAVE: Good afternoon, Your Honors, may it

please the Court, Norman Rave for Respondent, EPA.

use it

Xist yet.
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at counsel table are Chloe Coleman (phonetic sp.) f
and Matthew Marks from EPA's Office of General Coun
The Clean Air Act imposes three statutory
requirements that Petitioners must meet before this
can act or can find that the rule is defective for
notice. First, the lack of procedure must be arbit
capricious. The -- and I'll get to this in a minut
the Petitioners claims of the difference between th
proposed and the final rule are greatly exaggerated
Petitioners did have adequate notice, and they did
adequate opportunity for comment. It's important t
recognize, Your Honors, that the amount of public

participation and comment --
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JUDGE GRIFFITH: But why is it your lead argument

that there's a petition for reconsideration pending
hasn't been ruled on, and that we have a whole bunc
cases that say end of matter, why isn't that your a

Am | missing something?

MR. RAVE: Well, Your Honor, | agree that that,

that is in fact the case, and we made that case in
brief, and believe that the Court can in fact dismi
claim on those grounds. | also think that the Cour
dismiss the claim on the grounds that they have com
failed to even address the requirement in the Clean

that they must demonstrate that their objection is

rom DQOJ,

sel.
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central relevance, and that there is a substantial
likelihood that the rule has been, would have been changed.
JUDGE KAVANAUGH: The provision is not
jurisdictional then, you agree?
MR. RAVE: It may not be jurisdictional, Your
Honor, but it is a prerequisite, and it is a centra | element
of their claim.
JUDGE KAVANAUGH: No, I'm talking about the rule
that requires EPA to wait until EPA considers it, t hat's not
jurisdictional?

MR. RAVE: Yes, Your Honor, the Supreme Court has

decided that that's not jurisdictional, but it is m andatory.
And so, the Agency, the Court in fact can reject th eir

claim, and should reject their claim. And if I -- the Court
is precluded from vacating the rule on notice and ¢ omment
grounds until EPA completes its reconsideration pro cess.

JUDGE GRIFFITH: When will that be?

MR. RAVE: Well, Your Honor, the Agency is workin
on them, it does not have a specific time frame. T he Agency
received 38 petitions for reconsideration, many of which
raise many, many issues, so there are hundreds and hundreds
of issues being raised, most of them they were file din the
fall, some of them up till December. In that same time

frame the same personnel who work on this rule have

addressed the reconsideration petitions on the new source

g
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rule, they've been heavily involved in this litigat ion,
there was extensive stay briefing, there was the ex pedited
merits briefing, and preparation for oral argument. So, the
Agency's count, the Agency is working on them, they 're
working diligently, but they have not been able to establish

a timeline for completing them.

And Your Honor, | think another point that's very

important, Mr. Lorenzen asserts that well, it's jus ta
procedural issue, you can just dismiss it, but ther e is no,
the distinction between procedural and substantive is
illusory. If you're objecting that you didn't have notice,
you have to be objecting that you didn't have to ha ve notice
of something, of some specific aspect of the rule t hat
you've objecting to. So, when you're asking the Ag ency for
reconsideration what you're saying is | objectto t hese
particular parts of the rule, | wasn't given an opp ortunity
to comment on them, and this is the information tha t | would
have provided you, 307(d)(7) specifically says that that's

one of the requirements for the Agency to grant

reconsideration is that the Petitioners must show t hat there
was substantial likelihood that the rule would have been
different. And | don't believe, as we've argued in our
briefs, that they have not presented that evidence, they
certainly have not presented that evidence to this Court.

The lack of notice they claim is greatly exaggerate d, Your
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Honors. The Agency did not --

JUDGE KAVANAUGH: There were a lot of switches, |

mean, there were a lot of switches, which is to you r credit,
actually.

MR. RAVE: There are a lot of changes to the rule
Your Honor.

JUDGE KAVANAUGH: And those were touted by the
Administrator when the final rule came out, again, to your
credit, you listened, but it was significantly diff erent.

MR. RAVE: There are significant differences.

But, you know, there is a lot of case law saying th at the
fact that a rule is different, even if a rule does something
completely different --

JUDGE KAVANAUGH: | mean, | agree with you on
that. I'm just saying --

MR. RAVE: The Supreme Court, unanimous Supreme
Court decision in Long I sl and Car e, this Court's decision in
Arizona Public Service, and I think what the Court said in
that case is very apropos here, the proposal raised a highly
visible and controversial issue, and elicited respo nses from
both tribal and industry commenter. Furthermore, a ny
reasonable party should have understood that EPA mi ght reach
a different conclusion after considering public com ments.

The Agency --

JUDGE MILLETT: What's your best cite for notice
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of the national rates?

MR. RAVE: Your Honor --

JUDGE MILLETT: When they were on notice that
national rates were raised?

MR. RAVE: They were on notice that EPA would set

a national standard, or a standard that applied uni formly.
In fact, the Agency specifically asked for comments , the
Agency, the citation that they've given on J.A. 66 is not a
statement by the Agency that it's not going to do n ational
rates, it's simply a statement of what it was doing . And in
a separate part of the proposal on J.A. 71 the Agen cy
specifically stated that it was considering alterna tives to
its methodology. The methodology EPA used to estab lish the
proposal was based on small multi-state regions, an d what
the Agency did was it looked at what the states, wh ether
they had plans, or how much effort they had put int o]
developing renewable energy, and then they applied that rate
of increase based on not on what they were capable of doing,
but on what they had planned, what was in their reg ulations
to the existing level in each state, and that resul ted in a
state by state, excuse me, state by state set of ru les that

EPA expressed as a uniform blended rate.
| should point out, Your Honors, that the final
rule also contains as one option for state plans a uniform

blended rate that is exactly in form the same thing as what
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was in the proposal, it is calculated differently,
reason EPA changes its approach was that it was inu
with comments objecting to that state by state appr
because it gave, it meant that states that had done
or nothing to address CO2 emissions has much less s
rates than states that had already taken substantia
because of the way it was set up, and that created
playing field in the market for electric power. Ut

in states with the more stringent standards would h
higher costs, which would disadvantage them in the
for electricity, and would also disadvantage their
who had to pay higher rates. For instance, this Pe
State of Texas' comments at J.A. 1709 to 10 objecte
strongly to that. And so, states and utilities obj

the state by state approach, asked the Agency to ha
that were uniform and national, and the Agency then
the notice of data availability once again asking f
comments on an alternative approach. And it said,
pointed out that it had received all of these comme
objecting to the unique state by state setting of s
and saying that it was going to look at instead of
was going to look at capacity, and the ability of r
energy to be developed, and gas plants to be used o
regional basis, and use that to develop the standar

then received comments on that, and then in fact co
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that clearly demonstrate that the regulated communi
understood what EPA was doing. For example, the co
J.A. 2295 from the LG&E and KU, which are Kentucky
utilities, recognized that EPA was establishing a s
calculated it, gave us a, reported a calculated rat
blended rate standard that had been calculated by t
of Kentucky, which was, and complained that it was
be too stringent, it was in fact more stringent tha

was promulgated, but it, and the Agency received ot
comments that indicate that the utilities knew what
doing, it knew how it was recalculating them, and t
what the final rule does, it looks at, uses the sam
building blocks, it takes the same approach, it use
building blocks instead of four, but as we, | think
talked about earlier building block four had a numb
issues that commenters objected to and they dropped
building block one was efficiency, which was looked
regional basis; building block two is increased uti

of existing gas combined cycle plants, which was no
a regional basis, and the region that was chosen wa
interconnects, which are the large regions over whi
electricity moves and are connected, and regulated;
building block three was the amount of developable
energy. It based all of those, and it calculated t

separate rates, and then it used those two separate
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also calculate mass-based goals by each state, whic
a matter of taking each rate and multiplying it by
amount of that generation, and then it calculated a
based goal, which is a blended rate for gas plants,
fossil fired, and, excuse me, and steam plants, and
are the, and states can use any one of those three

So, it's not that the states, the regulated

community knew what EPA was doing in developing a s

EPA had hundreds and hundreds of meetings with stak

over 600 meetings with stakeholders; it had four pu
hearings over eight days; there were millions of co
filed; the amount of public opportunity, the amount

outreach by the Agency, the opportunity for stakeho

comment on the rule was massive. They had the oppo

to comment. And I think the fact that they have no
here in their briefs, even after we raised this iss
brief, and identified a single piece of factual inf

a single piece of data that they could have present
Agency but didn't have the opportunity to speaks a
says that they don't have anything, they didn't kno
was going on, they don't have any information, ther
reason why the rule would be substantially differen
think that the Court could rule on that ground beca
a threshold requirement that they have to make. Th

could also, of course, find that they have not met
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reconsideration problem, which is a statutory requi
it's an exhaustion requirement, it's intended to, a
much earlier its distinction between procedural and
substantive is essentially illusory because they're
late, they're always complaining about something in
that you want EPA to get, and that Congress clearly
intended, as this Court has recognized, EPA to get
opportunity to look at whatever information that th
Petitioners claim that they didn't get, have an opp
to present, and make a decision on it. And therefo
think the Court could rule on that, as well.

JUDGE HENDERSON: All right. Thank you. Mr.

Barker.
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ORAL ARGUMENT OF JOHN CAMPBELL BARKER, ESQ.

ON BEHALF OF THE PETITIONERS

MR. BARKER: May it please the Court. In
defending its unprecedented claim of Executive powe
issue a cap and trade system that Congress refused
EPA is wrong in arguing that this Court cannot even
whether this rule was issued with proper notice, an
not. I'd like to first turn to the exhaustion argu
and then turn to the notice arguments.

To rule for us on exhaustion and consider the
merits of our notice and comment claim the Court ne

any more than recognize the reasoning of its earlie

rto
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Ref i ner case in 1983. We do agree that later decisions in
UARGand Mexi can went the other way and interpreted 307(d)
to apply to a notice and comment claim, but as earl y as

Smal | Refi ner in 1983 the Court walked pretty exhaustively

through the legislative history of Section 307(d)(7 ), and
explained, in fact, held there that it should not b e
interpreted to bar judicial review of a procedural claim
that is also claim of procedural error under the AP A, such
as a fundamental failure of notice and comment. An d for all
the reasons there this Court, 307(d) is not a bar. If you
look at what happened in UARG the 307(d) argument there was
almost an afterthought, it was addressed at oral ar gument,

and there wasn't any extensive consideration of the
legislative history of 307(d)(7), or how it fit tog ether.
And the provisions --

JUDGE KAVANAUGH: The UARGdecision from 20147? Is
that what you're talking about?

MR. BARKER: Yes.

JUDGE KAVANAUGH: Our Court? That wasn't an
afterthought.

MR. BARKER: No, it was the Court's basis for
resolving the notice claims there, but the question there of
whether the (d)(7) exhaustion should be applied to
procedural issues was not addressed extensively in the

briefs, the Court didn't walk through the reasoning of Small




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

253

Ref i ner and try to grapple with it. So, all I'm suggestin
is that the Court's cases are in conflict.
JUDGE KAVANAUGH: It's a pretty thorough opinion.
| didn't write it, just for the record.
MR. BARKER: The overall opinion is thorough --
JUDGE ROGERS: Neither did I.
Ref i ner is also

MR. BARKER: -- but Smal |

thorough, and all I'm suggesting is that Smal | Refi
the better reasoning on this because it does actual
grapple with not only the text of 307(d)(7), but it
structure, as well as the legislative history, and
encourage the Court to look at that as it considers
issue, because 307(d)(7) is not a good fit for noti
issues. If the EPA's reading of that was write, th
could propose a final rule saying we propose to do
and then it could have a final rule that does X, th
rule could be stayed for only three months, that's
(d)(7) provides, and judicial review of that rule w
barred under their reading so long as EPA sat on a
for reconsideration, as long as it wanted. So, the
could without any notice --

JUDGE TATEL: There's always
people use that.

MR. BARKER: Could you repeat your question?

JUDGE TATEL: | said there's always

ner has
ly
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that's what that's for.

MR. BARKER: Perhaps there is, but there's also
the futility doctrine --

JUDGE TATEL: What do you mean perhaps? | mean,
that's what mandanus is for.

MR. BARKER: Well, even if the Court disagrees
with us on that argument, our second argument on ex
is the futility doctrine, we cite that at page six
brief, and after EPA has sat on our petition for ov
year, but told us in its merits brief here exactly
thinks of our notice claim, the futility doctrine i
triggered, because there is no reasonable chance th

JUDGE MILLETT: You filed your, when did you file
your brief raising this futility argument? It wasn
after the petitions for reconsideration were pendin
would have been a few months?

MR. BARKER: The delay is part of our futility
argument, but the stronger part of our futility arg
that we know from EPA's merits brief here exactly w
thinks of our notice claim.

JUDGE MILLETT: But when you filed your opening
brief you didn't get no, you hadn't yet seen EPA's
brief, so I'm really trying to figure out what your
argument is, it can't be that we think their merits

will answer this, and so we therefore have an argum

haustion
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if they don't, maybe they'll wait a really long tim

MR. BARKER: Well, our lead argument is that
307(d)(7) is not a good fit for this, and as Snmal |
held, if procedural error is reversible under the E

JUDGE MILLETT: Not a good fit for this adequate
notice problem.

MR. BARKER: If that's rejected as page six of ou
reply brief we raise the futility argument and poin
that the waiting for EPA to rule on the administrat
reconsideration petition would be futile. It sat o
over a year, and we know exact, from its merits bri
exactly what it thinks. There is no reasonable cha
going to reach a different conclusion, so the Court
reach the merits of our notice and comment claim he
the final rule was not issued with proper notice be
specifically said that it was not proposing a subca
specific emission rate, but instead was proposing s
specific rates.

JUDGE PILLARD: But Mr. Barker what about the par
of our test where you're supposed to show a substan
likelihood that the rule would come out differently
haven't heard anything from either of you on that.

MR. BARKER: Right, the prejudice prong. And in
Smal | Refi ner the Court held that if procedural error is

reversible under the APA it's also reversible under

Ref i ner
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307(d)(7), so we think that those two elements are really
just one prejudiced prong that is the same as the E PA's
prejudice test. And as the Court knows, we don't h ave to
convincingly show that EPA would have reached a dif ferent
result.

JUDGE PILLARD: But I just want to hear the

substance of it, because we've heard from the EPA t hat
they've had millions of comments, they've had hundr eds of
meetings, that this, you know, a lot of what they d id that's
different is stuff that was proposed by industry, a nd so,
you know, can you give us your counterpoint to that ?

MR. BARKER: The high level picture on this is

that regulating a state's energy grid is an intrica tely
detailed process, and that we need notice of, with some
specificity what EPA is proposing to do. And I thi nk this
is captured at J.A. 1706, which is a comment by the Texas
Commission on Environmental Quality, where it was p erhaps a
bit prescient in thinking ahead to the notice and c omment
issue and said if the EPA intends to deviate substa ntially
from the state goals included in the proposed rule, then the
EPA should withdraw and re-propose the rule to allo w states
and other affected parties adequate opportunity to provide
meaningful comment, and the rest of that comment ex plains
why.

JUDGE PILLARD: But can you point to specific
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things you would have, or categories, or types of t hings
that you would have liked to be able to say to them about
what they've done that you were unable to say to th em?

MR. BARKER: First of all, there was no number fo
subcategory specific rules, 1305 for coal plants, 7 71,1
guess, there was no number at all, so this is not a case
where it was just a binary decision.

JUDGE PILLARD: So, you would have said to them w
don't want that number?

MR. BARKER: Some Petitioners would have explaine

why that was too high, for example, the State of Wy oming
under the proposed rule it could largely go on with how it
was doing things with some adjustments because it d idn't
have a lot of potential for new energy, but under t he final
rule it got much stricter. And EPA acknowledges at page
J.A. 224 that the rates got much stricter for many of the
Petitioner states. But even apart from that there' Sjusta
guestion of, and you're going to hear in a little b it in the
record based argument about some of the flaws in EP A's
methodology in a final rule, some of the assumption sit
makes aren't well founded. The record as it exists now
shows that that is reversible error, but if that ha d been
issued in the proposed rule we would have had even more
opportunity to put on affirmative evidence, Now, o f course,

it's EPA's burden to show adequate demonstration, a nd that's
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all going to be addressed in the next part of the a rgument,
but those are the sorts of issues.

JUDGE PILLARD: Yes, but that's helpful. That's
responsive to what | was asking.

MR. BARKER: Right. And then my final point on

notice and comment is that it is usual and normal f or an
agency when it realizes that the approach in this p roposed
rule is not going to work to republish the rule, th atis
what EPA did here with the new source rule, it orig inally
had a new source rule proposing a statewide goal, m uch like
the proposed rule here, but then when it decided to switch
it republished its rule, that's all that we're aski ng be
done here.

JUDGE HENDERSON: All right. Thank you. So,
we've come to the last issues, which are the record -based
issues.

V. Record-Based Issues Not Submitted on Briefs
(Petitioners' Opening Brief, 1I, IV. C-D, V, A, D)

JUDGE HENDERSON: Good afternoon.

ORAL ARGUMENT OF WILLIAM BROWNELL, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MR. BROWNELL: Judge Henderson, may it please the
Court, William Brownell on behalf of the Non-State
Petitioners.

Let me take just a minute to explain how my
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colleague from Wisconsin, Mr. Tseytlin, and | are g oing to
handle the argument. In this last portion of the a rgument
today we're going to focus on EPA's failure to sati sfy its
statutory burden to show that even if it's generati on
shifting system can ever be used under Section 111( d) that
system must be demonstrated to work in the real wor Id in all
of the states to assure that the national performan ce rates,
and electric demand can be met. I'm going to begin with a
brief explanation of the rule, and then focus on wh y this
demonstration cannot be based on national performan ce rates
that are derived from projections of total region-w ide

building block capacity.

My colleague will then explain why the extreme

reductions in coal fired energy that are derived fr om the
regional analysis cannot be met by many states in t he
regions, as the statute requires, and also, he's go ing to
address the practical problems that result for stat es from

EPA's heavy reliance on a shift to renewable energy

Now, because this was discussed this morning no

individual unit can achieve these national performa nce rates
with any emission control system that can be applie d at the
unit. EPA created a system of emission reduction t hat is
based on what is called in the rule emission rate c redits
that are derived from a vast expansion in alternati ve

generating capacity across three vast geographic re gions.
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In the case of the eastern region, for example, thi
includes all or part of 38 states that vary greatly
renewable energy capacity. The rule establishes a
that appears at Joint Appendix 490 at 60.5790(c) of
rule, but this formula must be used by existing fos
to calculate compliance with the national performan
Under the rule each existing fossil unit must hold
emission rate credits to calculate a fictional, or
calls an effective average megawatt hour rate that'
equivalent to the national performance rates. Now,
emission rate credits are the only best system of e
reduction based compliance method that's available
units to calculate compliance. So, as a result, a

of available emission rate credits is going to prev
fossil units from generating the megawatt hours tha
being relied upon to supply, and a shortfall in emi

rate credits is also going to reflect a shortfall i

replacement generation which then increases the nee

fossil megawatt hours that cannot be supplied due t

of ERCs, or emission rate credits.

For three reasons, the rule's requirement of what

is in effect a megawatt hour by megawatt hour autho
to operate each fossil unit based on regional proje
as of yet to be constructed alternative generation

provide both emission rate credits, and to meet ele
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demand has not been demonstrated, nor shown to be
achievable. First, this system to create the emiss
credits that fossil units must have in order to ope
not exist now. To meet the rates this regional sys
requires across each of --
JUDGE KAVANAUGH: For purposes of this argument
we're assuming arguendo that EPA has legal authorit
MR. BROWNELL: Absolutely, Your Honor.
JUDGE KAVANAUGH: So, of course it hasn't happene
yet, | mean, how could we, I'm trying to figure out
could say what you're talking about. | guess I'mt
understand the nature of your argument, what would
saying, it's arbitrary and capricious?
MR. BROWNELL: Okay. The first point goes to
whether the system is demonstrated, Your Honor. An
the case law of this Court to be demonstrated a sys
to be something that's more than speculative, or
experimental, or theoretical, there has to be actua
historical experience.
JUDGE KAVANAUGH: Well, and on that don't they
have the practice that's gone on first with other p
which are similar, but not identical, obviously, an
state efforts, they're relying on those, as well.
agree, it's not all a perfect fit, but this is the

administrative practice is to come up with a progra

ion rate
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hasn't been used before, but that doesn't mean it's
adequately demonstrated, necessarily, does it? If
relying on --

MR. BROWNELL: Your Honor, if | can --

JUDGE KAVANAUGH: -- similar proven programs?

MR. BROWNELL: If | can break that down into two

points, because it really covers the first point |

make about whether this system of replacement gener

create emission rate credits is demonstrated; and t
point about whether regardless of that whether the
achievable with that system.

On the first point I'd start by analogizing to
what went on in this Court's
scrubbers. In that case the Court found that SO2 s
they were out there, they existed, there was a data
the Court said you can project based on that system
demonstrated that the system can achieve a higher |
reduction in the future. But what the Court did no
and could not have said is that if scrubbers do not
exist it could not have said that they were demonst
based on a prediction that they would develop at so
in the future. And that's what we have here with t
system, EPA says in the record at Joint Appendix 22
the location of generating resources and loads matt

first, and second, at Joint Appendix 3895 that loca
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reliability conditions are critical to the function

the system. Therefore, they say at that page, as w
there's no, that any reliable analysis of electric
reliability cannot be undertaken until the rule is
implemented when we know what the system looks like
you need to know where the generating resources are
Recall we're talking about a vast region, all or pa
states, you don't know where the generating resourc
located, you don't know where the infrastructure is
required, you don't know what the flow of ERCs, emi
rate credits or megawatt hours looks like, and as a
EPA says at the 3895 that a realistic assessment of
reliability is not possible yet. This system does

now, has to be developed in the future, system that
created for the future, and that can't even be real
assessed now is not a system that's demonstrated un
Court's case law. It's theoretical.

JUDGE KAVANAUGH: But this language, the statutor
language here which the Administrator determines ha
adequately demonstrated, that which the Administrat
determines, this give you extra boost at deference,
seems the classic example of a situation where of ¢
they're making predictive judgments about the futur
those will be, turn out, some of them will turn out

not true, that's how it works when you're doing thi

ing of

ell, that

, because
located.
rt of 38

es are

ssion

result

not exist
must be
istically

der this

S been
or

this
ourse
e, and
to be

ngs like




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

264

this. But does that mean, and how would you do the first
time you were trying something would that always be not
adequately demonstrated.

MR. BROWNELL: Let me answer that in this way,

Your Honor, that EPA's demonstration here never goe s beyond
projections of total region-wide building block cap acity, so
they look at building block one, two, and three, an d say
across this vast eastern region this is what we pro ject for
building block two, this is what we project for bui Iding
block three, the disconnect comes that they never t ake it
down from this vast regional projection of total bu ilding
block capacity to what this system actually looks | ike,
where do the generation resources go, where do the loads go,
what do the flows of electricity look like? Withou t that

you can't really assess adequacy, reliability --
JUDGE PILLARD: Why not?
MR. BROWNELL: -- or availability of emission rat
credits.
JUDGE PILLARD: Why not?
MR. BROWNELL: Because if you don't know, Your
Honor, where the generating resources are located - -
JUDGE PILLARD: Your argument --
MR. BROWNELL: -- you don't know where the
infrastructure goes, you can't assess what the impa cts are

going to be, what the perimetering difficulties are going to
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be, what the electricity flows are going to have to
those renewable rich areas to the fossil areas that
to be critical both to meet the rates for ERCs --
JUDGE PILLARD: 1don't, I'm not sure that I'm
following your point. You don't have to control wh
of energy comes into your jurisdiction, do you?
MR. BROWNELL: Absolutely you do, Your Honor.
JUDGE PILLARD: This goes onto the grid.
MR. BROWNELL: Absolutely you do, and that's my
point that because the only way a fossil unit can ¢
under this compliance formula at Joint Appendix 430
need emission rate credits. We know, and you will
from my --
JUDGE PILLARD: Those don't have to be for units
in your state, do they?
MR. BROWNELL: No, they don't have to be for unit
in your state, and that's where the problem comes i
there are many states that do not have the in-state
block capacity, and that's one of the big changes f
proposal to the final rule. A state like Kentucky,
example, EPA assessed in the proposed rule in-state
block capacity and came up with a state goal of 193
per megawatt hour for Kentucky. When they went to
region-wide approach in the final rule they changed

the national performance rate of 1305. The only wa
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like Kentucky and many other states that are rich i
resources can make up for that is to acquire emissi
credits from areas that are rich in renewable capac

JUDGE PILLARD: They didn't pull this out of thin
air, this is a situation where they studied for som
trends that had already been happening within the i
and then projected forward based on existing trends
know there's debates about those types of things, b
isn't just sitting back and speculating, this was,
you know, we looked at this for a period of time, h
what's going on in the industry, | haven't heard yo
dispute that in fact these generating shifting, and
capacity to switch to gas, and all of these things
on out there, it's just they projected forward, and
are fighting about the lines they drew and the proj
they made. Does that matter?

MR. BROWNELL: Your Honor, if | can respond to
that. The generating shifting that's been going on
the balancing authority area, the sub-regional area
it's designed to ensure the least cost supply of el
to consumers in that sub-regional area. What EPA i
about in this generating shifting, or generation
replacement, or emission rate credit creation syste
something that is entirely different in terms of ma

and character. Not one emission rate credit is cre

n fossil

on rate
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any of the existing generation shifting, as EPA

characterizes it. What they are projecting --
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JUDGE KAVANAUGH: One of the thoughts, thinking

about EME Honer is is this the right time to consider
something like this, because you're raising points
think are hard to know whether they're going to pro

be true or not in the future, but
applied challenges to particular problems could hap
the future, as opposed to vacating the entire rule

something like this.

MR. BROWNELL: Yes, Your Honor, in contrast to

Honer , which dealt with EPA's decision to disapprove
specific state implementation plans, and issue fede
implementation plans for those states, once the Sup
Court clarified what the law was that applied to th
determinations with respect to state specific plans
then directed that those plans be reviewed and eval
accordance with that law. We're dealing here with
national performance standard --

JUDGE TATEL: Mr. Brownell --

MR. BROWNELL: -- which either rises or falls
based on the demonstration and achievability.

JUDGE TATEL: -- this morning we heard from
Intervenors on the side of EPA, intervening power ¢

that the generation shifting that EPA is talking ab
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think he called it business as usual, he said this
way the grid works now, that it is a generating shi
machine, and because of the way it works with const
least cost dispatch that, that the economic system
way the grid worked is in the process of shifting a
from more expensive, higher emission fuels to lower
renewable fuels, and they said that's the way they
business, now, is that all wrong?
MR. BROWNELL: Your Honor, it's perhaps right wit
respect to the states, where they're located, there
states on both sides of this case, and there are st
are rich in renewable resources, and there are stat
are rich in fossil resources, and we have a nationa
performance that requires for those states that can
the national performance rates, or for states with
that cannot meet national performance rates to go o
JUDGE TATEL: Which states --
MR. BROWNELL: -- and do something different that
has never been done before.
JUDGE TATEL: -- can't meet it? Do we know?
MR. BROWNELL: Fossil rich states, such as
Kentucky, and Montana, and Wyoming, and North Dakot
think there are about 18 or 19 states in all that h
time of proposal when EPA focused on what is in-sta

building block capacity, emission rates that are hi
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the national performance rates that came out in the
rule.

The second point | wanted to make in response to
Judge Kavanaugh's earlier question --

JUDGE ROGERS: Yes, but what I'm trying to
understand is EPA had this data over a decade of wh
it, 884 coal steam plants, which account for 96 per
the carbon dioxide emissions from such plants natio
And so, it took that data and did all kinds of scie
and analytical things, and expert things, and so, i
at what was going on. It's not as though, as Judge
says, it just came up with this sort of out of thin
And then when it finally got all these figures toge
chose the lowest, and | don't understand why Judge
Kavanaugh's point isn't correct here? It's simply
in the game to address these very state-specific ob
since EPA has yet to receive the state proposed pla
what might be required, and what's doable and not d
and that's a whole negotiation that will start at t
and then, as we heard, and then come to EPA. And s
EPA was totally arbitrary and capricious in using t
data source to identify the best system for emissio
reduction based on what was going on, and the statu
factors, aren't your arguments foreclosed at this p

MR. BROWNELL: No, Your Honor, | don't believe so
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and let me make one point in response to that, and
come back to my second point. That EPA did make th
national and regional projections based on all of t

you talk about regarding building block capacity.
projected that with respect to renewable energy, re
energy would develop to provide the needed power an
emission rate credits --

JUDGE ROGERS: And develop.

MR. BROWNELL: -- at a rate, at the maximum rate

for the maximum year it had ever developed in the p
that rate would be applied going forward year after
They assumed that every gas fired unit could increa
operations to 75 percent capacity factor, even thou
historically only 15 percent could operate at that

and they assumed that every coal fired steam genera
could operate at its highest historic efficiency, e
though that had not been attained on a sustained ba
any unit in the past. That was all to come up with
wide capacity numbers which doesn't answer the ques
needs to be answered for the states that need to im
this. Is that, that doesn't, that projection of to
region-wide capacity doesn't tell you what each sta
with respect to its units, its in-state capacity, a

brings me to the second point. The rule for compli

those states that lack in-state building block capa
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depends on the availability of an interstate system
acquisition and transfer of emission rate credits.
system, basing the system on regional averages work
alternative generation anywhere in the region is av
to all of the individual units in the region. But

rule provides no program that is going to make emis
credits transferable to and available in each state
Rather, and this comes to Judge Rogers' points abou
state plans, it provides a whole range of mutually
state plan options derived from the national rates,
subject to different programmatic requirements and
potentially different state requirements. Collecti
these programs assure that there is going to be no
interstate method to acquire and to transfer emissi
credits. And EPA recognizes that these multiple op
cannot be relied upon to establish that its system
demonstrated to assure a reliable supply of electri

each state.

271

for

A
sonif
ailable
EPA's

sion rate

t the
exclusive

each

vely,
uniform
on rate
tions
IS

city in

JUDGE MILLETT: How would you get to, get through

building block one, you get to building block two,
it turns out that things are not materializing as
anticipated, states plans can't work, or the federa

that's what's being used just isn't working, is the

mechanism, almost to get Judge Kavanaugh's ripeness

if that's what | can label it, is there no mechanis
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the rule for state, | thought there was a mechanism
you could go to the EPA and say this isn't working
can revisit it then. It just seems a little hard n
predict that they're wrong about the trends. You'r
injured yet, you can fix this if and when you get t
point, can you not go to the EPA and then re-jigger
MR. BROWNELL: Your Honor, the point is that we
are injured now, EPA is promulgating a rule that co
must comply with --
JUDGE MILLETT: | don't mean in any Article Ill
sense or anything like that, I'm really just talkin
you know, we don't know what's not going to be ther
we get somewhat closer in time and see what happens
the other building blocks. So, isn't it better to
deal with, you know, the processes that are availab
back to an agency at the time when it's pretty clea
not going to work and deal with it then, and if the
deal with it then come back to the Court and say lo
is not working, their projections were wrong and th
not be flexible about this, or work with us on this
MR. BROWNELL: It would be nice if we did not hav
any compliance options, obligations in the interim
come back and have the Agency fix problems. With r
your comment, it recognizes at 407 of the Joint App

that there's no reasonable certainty right now rega
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implementation of any planning measure at any locat
we don't have any reasonable certainty regarding wh
going to develop with respect to trading, with resp
generating capacity, and that is a problem under a
provision that requires EPA to demonstrate that it,
established that its system is demonstrated, and th
national rights that impose compliance obligations

achievable with that system.

My third point is that in response to comments on

achievability problems with the rates, EPA repeated
asserts throughout the rule that well, the rule is
achievable because it's flexible. The Agency's obl

is to establish that the rates can be met, and elec
demand can be met with its best system of emission
reduction. The flexibility mechanisms include, fir
measures that are not a Section 111 best system of
reduction by EPA's own admission, demand side energ
efficiency, for example. Second, measures that res
regional availability of the emission rate credits

the system depends, that's the multiple states plan
Third, measures that do not provide generating shif
even EPA agrees that electricity does not flow free
between interconnects, yet their whole headroom ana
based on investing, relying on renewable energy, an

interconnects. And finally, it's based on measures
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not even yet exist, and I'm thinking of the clean e
incentive program that's still out for public comme
anytime EPA says flexibility it's merely highlighti
its generating shifting system is not demonstrated
JUDGE HENDERSON: All right. Let me let your
colleague have some time.
MR. BROWNELL: Okay.
JUDGE HENDERSON: Thank you.

MR. BROWNELL: Thank you, Your Honor.

ORAL ARGUMENT OF MISHA TSEYTLIN, ESQ.

ON BEHALF OF THE STATE PETITIONERS

MR. TSEYTLIN: Thank you, Your Honor. Misha
Tseytlin on behalf of State Petitioners. I'd like
two points, one is about the unachievability of the
goals, and second is about renewable energy.

But before | do that I'd like to address the
guestions from Judge Kavanaugh and Judge Millett, b
they | think rest upon an incorrect assumption of w

are trying to decide here with regard to the record

issues. This is from this Court's decision in Nat i

Associ at i on. At this point we need to determine whether EPA
has affirmatively shown that the rates that it set,

1305, 771 are going to be achievable under the, quo

adverse circumstances which can reasonably be expec

That decision has to be made now, not an as-applied
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later. That is unquestionably the question before the
Court.

Now, with regard to the unachievability of the
state rates, there is only two propositions this Co urt needs
to accept --

JUDGE KAVANAUGH: Is it the, and this blends into
the statutory authority argument, they're not going to be
achievable by certain plants, you're talking about
achievable by, in the states as a whole, for the wh ole
system, or what are you exactly talking about?

MR. TSEYTLIN: There's two potential statutory

arguments with regard to achievability, one would b e with
the, with utilities, and that's not the argument th atI'm
making.

JUDGE KAVANAUGH: Right.

MR. TSEYTLIN: My making the argument is that the
state goals that EPA set they blended 1305, 77 rate , those
numbers are not achievable by the states. And the test
again is EPA must affirmatively show now --

JUDGE KAVANAUGH: How do we know that? How do we
know they're not going to be achievable?

MR. TSEYTLIN: Well, Your Honor, if | could I'll
walk through my analysis, it involves two steps, an dit's
ultimately pretty simple. There needs to be two

propositions the Court would accept for the rule to be
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vacated on this basis and this basis alone now, fir st, that
EPA has not affirmatively shown that many states ca n meet
these national blended rates within their own borde rs,

that's proposition one. Proposition two, that EPA has not
affirmatively shown that there will be sufficient i ntrastate
measures for these short fall states to achieve the se rates.

Now, let me talk about the first part, this point

should really be indisputed, and undisputable, and I'd like
to illustrated the scope of this problem by turning the
Court's attention to J.A. 27, 2878, which is the, o ne of the

charts that | submitted in my letter yesterday, and I'll

kind of walk through one state example to show the scope of
this problem. Now, at the proposal stage EPA told the world
what it thinks each state could obtain from each bu ilding
block within its own borders. This chart that | su bmitted
yesterday and it's the J.A., that is those numbers. The
reason this chart is so important for purposes of t his
discussion --

JUDGE ROGERS: This chart?

MR. TSEYTLIN: Yes, that's correct. The reason

this chart is so important for purposes of this dis cussion
is this is EPA's latest word on what the states cou Id do
within their own borders on a block by block basis, but |

will just caution the Court that this chart grossly

understates the real problem for the states because at the
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proposal stage EPA was giving states credit for exi sting
renewable energy, which they don't get. But in any event,
the problem will be illustrated by just taking the chart's
understated problem at their word. And in order fo r
illustration I'd like the Court to please look at t he
Montana numbers. Now, with regard to Montana, the third

number there is 2114 --

JUDGE SRINIVASAN: So, just as a framing question
is this part of your argument? Are you arguing tha t EPA
cannot look beyond a state's borders?

MR. TSEYTLIN: No, Your Honor. As | mentioned at

the beginning, | have two parts to my argument, one isit's
not achievable within the state's borders; two, onc el
establish that that there's, EPA has not provided t hat the

shortfall, which you will see is extremely --

JUDGE SRINIVASAN: So, this is just a factual
predicate, it's not a legal point, it's a factual.

MR. TSEYTLIN: So, they're both necessary legal
points for me to prevail. And I guess it's factual , too.
They're both factual points for me to prevail, so | would
have to establish both.

So, the first number I'd like to point to is the
third number in the Montana chart, which is 2114, t hat's
what EPA set at the proposal stage Montana could ob tain just

from block one. The next number I'd like you to lo ok at is
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the very next number in the chart, 2114, again, tha
EPA is saying Montana can achieve from blocks one a
two. Now, the reason those numbers are exactly the
that block two relies on increase in natural gas ca
usage. Montana has no natural gas capacity, so it
anything from block two within its borders. Now, t
number, and this is the critical number, is 1936, t
what EPA told the world Montana could achieve by ap
blocks one, block two, and block three within its b
Now, with regard to that number, when we go to the
rule, Montana's goal is 1305, that is 600 more redu
600 more pounds per megawatt hour, that is an incre
gap. To be absolutely clear, there is no way, ther
way Montana can make up that gap by resources withi
borders. And the easiest way to understand that is
1305 number involves Montana achieving a national a
from natural gas, from block two, Montana has no na
gas, it can't possibly achieve that 1305 numbers, a
just the tip of the iceberg. States from North Dak
Virginia, Wyoming, Wisconsin, my home state, Kentuc
Indiana all have similar problems, there's not enou

to talk about those states now, but if the Court wa

see the scope of the problem just please compare li
column F from this chart that | talked about, with

chart that | inserted into my letter, which is J.A.
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you'll see the massive scope of this problem.

Now, before | move on from this chart I'd like to

make one more point. The Court will notice in colu mn F,
which is the 123 block column, there's a lot of, a couple of
states with really no numbers, states like Californ ia,
Washington, Massachusetts, New York, those are the states --

JUDGE ROGERS: Could I just ask you, I'm looking
at your chart and | don't --

MR. TSEYTLIN: Yes.

JUDGE ROGERS: -- see the 1305 number for Montana

MR. TSEYTLIN: Your Honor, the chart --

JUDGE ROGERS: Is that on, it's on the first page
effected EGU, the interim rate and the final rate, is that
Montana?

MR. TSEYTLIN: Yes, Your Honor. If you look at
the Montana number for the final rate it's 1305.

JUDGE ROGERS: Okay.

MR. TSEYTLIN: So, last what I'd like to make
before moving on from the chart that I've been disc ussing is
you'll see some states with low numbers, California :
Massachusetts, New York, et cetera, those are the s tates
that by their word can over-comply. So, what do we have
here? We have a bunch of states, Montana, Wyoming,
Wisconsin, Kentucky, that can't possibly comply wit hin their

borders; then you have a bunch of other states,
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Massachusetts, California, New York, Washington tha
over-comply. And now, the other part of my present
Judge Srinivasan, EPA has failed to affirmatively s

its only answer to this problem, the interstate imb

will occur in the, quote, most adverse circumstance
can reasonably be expected. EPA has not mandated i
trading or cooperation, indeed, it specifically sai

147 that, quote, each state can do it on its own.
means that the states that can easily over-comply,
California, Massachusetts, New York, Washington, re
authority to lock out Montana, Kentucky, North Dako
Virginia, who need their credits and cooperation to
That lock out scenario is the most adverse circumst
which can reasonably be expected, and there is no w
states can beat those rates under that most adverse

circumstances. And it's not even --

JUDGE ROGERS: Any evidence of that? Thisis a

regional system where the grid is, you know, a sing
entity, as it were, it's not a state by state matte

MR. TSEYTLIN: Your Honor --

280

t can
ation,
how that
alance,
s that
nterstate
d at J.A.

That

tain the
ta, West
comply.
ances

ay those

JUDGE ROGERS: The states cooperate in so many

different ways.

MR. TSEYTLIN: Your Honor, with respect, state

compliance is a state by state matter, and state --

JUDGE ROGERS: So, you're saying there's no way
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Montana can comply if the surrounding states, as |
understood your point, block them --

MR. TSEYTLIN: Yes, and we have --

MR. TSEYTLIN: -- from getting natural gas?

MR. TSEYTLIN: No, no. Your Honor, that's, it's
not blocking, it's a very important point, to kind
correct something Judge Pillard said earlier.

JUDGE ROGERS: Credit.

MR. TSEYTLIN: For getting the credits, because
you can get the gas without getting the credits, an
most adverse scenario is exactly this lock out scen
have the most compelling possible --

JUDGE TATEL: Is there any reason to believe that
the over-complying states won't cooperate?

MR. TSEYTLIN: There is, Judge Tatel, there is
every reason to believe that.

JUDGE TATEL: Well, would you -- what is the
reason?

MR. TSEYTLIN: There is every reason to believe
that --

JUDGE TATEL: Why would they not cooperate?

MR. TSEYTLIN: California law, the biggest state,
sixth largest economy of the world, the world, one
world leaders in renewable energy, their state law

own admission they will not link with Montana or an
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state except if Montana surrenders authority to Cal
and sets rules that are significantly more stringen
the clean power plan requires. This is not just th
adverse circumstance possible, this is a likely sce
will note that California in its letter to the Cour
yesterday did not disclaim it's state law, it just
we'll link to a state if --
JUDGE TATEL: So, if Montana agreed to that could
it then meet its emission goals?
MR. TSEYTLIN: Sorry?
JUDGE TATEL: | said if Montana agreed to
California's conditions could it then meet its perf
its standards?
MR. TSEYTLIN: Right, Your Honor, | don't take EP
to be arguing that it is constitutional or legal fo
put Montana or the following choice, either be gove
federal plan, or surrender their sovereignty to Cal
by over-complying with the rule. That cannot possi
the regime.
JUDGE ROGERS: You see what I'm getting at --
JUDGE SRINIVASAN: So, even if we take this -- go
ahead.
JUDGE ROGERS: -- we have this letter from the
Attorney General of California that says you're

misrepresenting the California situation. Now, I d
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to get into the issues because all of this stuff is
to us sort of after the fact, but are we going to g
this fight now when at least even the data you're s
to us says this is an unlikely worst case scenario?

MR. TSEYTLIN: Your Honor, as | said at the
beginning of my presentation, the legal standard no
whether EPA has affirmatively shown that this will
will be by the states in the most adverse circumsta
which can reasonably be expected. The only way thi
can uphold the rule here is to determine that the v
that California told you is likely to happen in tha
statute, and in that letter, that letter, Your Hono
would ask the Court to read it very carefully, it d
say California will waive its state law that prohib
from linking to any other state that doesn't establ
regime as stringent as California.

JUDGE ROGERS: With all due respect, Counsel, thi
doesn't say quite what you say. So, if this is the
evidence that EPA had before it why couldn't it pro

MR. TSEYTLIN: Your Honor, this is very important
it is EPA's burden, not our burden, EPA's burden to
affirmatively show that the --

JUDGE ROGERS: California says our proposal
explicitly anticipates multi-state trading --

MR. TSEYTLIN: Yes.
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JUDGE ROGERS: -- consistent with California’s
long-standing support from multi-state collaboratio nto
reduce emissions, et cetera, et cetera.

MR. TSEYTLIN: Your Honor, | don't have --

JUDGE ROGERS: So, my point is if this is what th
record is before the Agency, why hasn't it met its burden?

MR. TSEYTLIN: Your Honor, if you --

JUDGE ROGERS: You're positing things that seem t
be outside the record.

MR. TSEYTLIN: No. Well, Your Honor --

JUDGE ROGERS: Yes?

MR. TSEYTLIN: --if you read on in that letter,

California then references its own state law, and i ts state,
and this is completely, completely undisputed, its state law
says we will not link with another state unless the other
state rations off its program to as stringent as ou rs, which
is indisputably more stringent than the clean power plan.

JUDGE SRINIVASAN: Can | just ask this question?

Let's just assume for present purposes that we get passed
all the threshold issues and we actually focus on t his
guestion, notwithstanding what Judge Rogers raised. If
California has its provision and it works in the wa y that
you posit that it works, it's not true that Califor nia
wouldn't give credits to any state, right? There's at least

some states to whom California would give credits?
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MR. TSEYTLIN: Well, Your Honor, and those states

can comply with the rule.

JUDGE SRINIVASAN: And then can those states then

turn around and give them to a third state?
MR. TSEYTLIN: No, Your Honor, in order to get a
credit from California, Montana has to enter into a

agreement with California, that's the only way that

JUDGE SRINIVASAN: No, but | mean if there's some

other state that enters into an agreement with Cali
and therefore gets a credit, | don't, this is just
guestion, | don't know the answer to this, if some
state enters into an arrangement with California an
credit, and then that other state doesn't have the
that California does, is there then a secondary mar
the credits?

MR. TSEYTLIN: No, Your Honor, once the two state
enter an agreement they're treated like a pool. So
can't work with another state unless both states no
with the third state. And so, and then this is ano
point, and this is, goes to EPA's burden to affirma
show, if California withdraws, just with California
that's very likely to happen, but it's probably goi
happen with some other states, as well, if that hap
of EPA's numbers break. The whole point of the nat

average rate, especially on the renewables, is base
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happened in the whole nation in certain years betwe
and 2014. Once California is removed from that ass
all of the numbers that EPA, and all of the insuffi

modeling it did completely, completely falls apart.

Now, | would like to move on to my second point

about renewable energy. Even if EPA could set its
rates at rates that some states could not possibly
then the rates that it set, 1305, 771, are not achi

just the three building blocks, and | would like to
renewable energy and the specific wind energy, and
reason that this is so important is renewable energ
biggest building block, and wind energy is the majo
that building block. How did EPA get its wind numb
it did is it took one year, 2012, which is a year w
everyone agrees that the amount of wind energy incr
astronomically spiked by the expiration of a massiv
tax credit. And what EPA did is they took that yea
they said that expanded year is going to happen for
straight years, year over year. Now, what's amazin
this is if the Court looks at that year there was a
amount of wind growth, the very next year the wind
was one-thirteenth, let me repeat that again, one-t
of what happened in 2012. We were given assurances
that the reason this is not an unbounded is because

all these other important constraints on EPA, inclu
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showing it achievability. If EPA can take a year w
very next year was one-thirteenth the rate, and pro
completely unsustainable year for seven straight ye
there is no way this does anything but become compl
unbounded. And | would also like to point out that
wind number is not the product of any modeling, it'
product of any reasoned analysis, and it's not the

of any economic analysis. EPA just kind of picked
number. It could have just as easily discounted th
outlier year, which was 2012, and EPA failed to dem
this entirely unrealistic wind number will provide

reliable supply of energy.

Now, the biggest single challenge with adding a

huge amount of wind to your power grid is that wind
controllable, the wind blows when it blows, and tha
must be consumed at that time, which means that if
windy on a hot summer day in Texas you're not going
much wind energy, and you've got to ramp up your na
capacity all the way up in order to fill that gap.
undisputed. And this is a striking point that | re

didn't understand until | began preparing for this

EPA never modeled any situation where wind is that
also, natural gas is running at the rate that's req
under block two. EPA never did that analysis becau

numbers don't work. What EPA did in its modeling w

287

here the

ject that
ars,

etely
EPA's

S not the
product
this

e obvious
onstrate

a

is not

t energy
it's not

to get
tural gas
That is
ally
argument,
high, and
uired

se those

as that




PLU

o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

288

it took just wind at that level, and it let anythin
with natural gas that it wanted to happen, and of ¢
that point natural gas was running at only 48 and t
was able to ramp up. But EPA has never shown a mod
achieves wind at that incredibly high rate, but als
natural gas at the block two level. That is a fata
in the rule, and that's not a technical judgment, t
just an error in fact. Thank you, Your Honors.
JUDGE HENDERSON: All right. Mr. Lynk.
ORAL ARGUMENT OF BRIAN LYNK, ESQ.
ON BEHALF OF THE RESPONDENTS
MR. LYNK: Good afternoon, Your Honors, my name i
Brian Lynk from the Department of Justice represent
Let me briefly explain how I'm dividing this segmen
colleague, Mr. Rave. I'm prepared to address recor
concerning the determination that the building bloc
the best system, achievability of rates, and costs;
will address reliability and transmission adequacy,
issues, and specific state objections not submitted
briefs.
In this case EPA made the reasonable determinatio
that the best system of emission reduction of carbo
emissions from power plants consists of measures th
plants already widely use to reduce carbon, and can

cost effectively, and more cost effectively than th
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measures EPA considered. EPA took in the final rul
regional approach reflecting the regional nature of
interconnected electricity system, and the region-w
of opportunities available for affected plants to a
emission reduction measures. It quantified the bui
blocks at a level that did not project their maximu
possible level of emission reduction, but rather di
reasonable level of stringency, and there were mult
in which in constructing those building blocks EPA
conservative. In building block one EPA used three
different statistical approaches to calculate heat
potential and picked the lowest one. In building b
EPA looked at the ability of gas plants to increase
rates of utilization, and set a target that was wel
what gas plants, so owners themselves report as the
availability. Availability typically 87 to 92 perc
target was 75 percent to be met gradually by 2030,
the first year of compliance. In building block th
projected levels of renewable growth that were midd
road, not at the high end, and EPA documented that
extensively in the record in showing how industry e
the estimates of the national renewable energy labo
and other sources had all concluded that similar le
growth, or even higher levels of growth were likely

that the grid could support that.
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EPA then set emission limits not at the rate, not

at the level that equaled full implementation of th ese
conservatively constructed building blocks, but at the least
stringent level after applying them to sources in e ach
region. So, this meant, this even further assured the
achievability of the rates by leaving headroom, as EPA
called it, because it's not necessary to implement fully the

building blocks in all three regions.

JUDGE KAVANAUGH: They're basically arguing that

the whole thing, or parts of it, not the whole thin g, parts
of it are going to fall apart in a couple of years, if not
sooner, and | don't know how we assess that, but su pport it
does start falling apart in parts, are there avenue s, legal
avenues open to them? I'd like to know the extent we were
to on this issue agree with you and uphold the rule on this
issue, depending on what happens on the other issue s, but
uphold the rule are there avenues to bring future c hallenges

if all these predictions turn out to be wrong?
MR. LYNK: Well, and | don't know how we answer
that. Let me start by saying the Court has always
understood there would be a degree of uncertainty i n any
standard under this section, as in other regulation S.
JUDGE KAVANAUGH: Yes. Yes, that's right.
MR. LYNK: The Court's upheld rules based on test

data from just representative plants, as in the Essex case,
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whereas here, as the Court noted earlier, EPA had d
the entire coal and gas industry. The Court has up
standard that extrapolated from the performance of
boilers to set limits for industrial boilers, in th
Ener gy Counci | case. Here there was no extrapolation, EPA
looked at what this industry is doing. There is, 0
the state planning process --
JUDGE KAVANAUGH: My question, | appreciate --
MR. LYNK: Yes.
JUDGE KAVANAUGH: -- all that, and I --
MR. LYNK: That's fine.
JUDGE KAVANAUGH: -- gave you that for there, but
my question was what happens if things start unrave
MR. LYNK: Well, | mean, the state planning
process is obviously the first outlet, but if there
actually new significant information, changed circu
that somehow demonstrated EPA should reach a differ
conclusion about what's achievable, someone could s
petition for a new rule, there's nothing stopping t
obviously, the question would be are those the fact
those facts emerge?
JUDGE KAVANAUGH: And then the denial of that
would be judicially reviewable?
MR. LYNK: The denial of that petition in that

circumstance would be --
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JUDGE KAVANAUGH: Just making sure how this --
MR. LYNK: -- ajudicially reviewable action.

JUDGE KAVANAUGH: | mean, | know everything alway

has uncertainties, but they're saying the uncertain ties in
this case are quite significant, and --
MR. LYNK: 1 think, again, the way that, given th
robustness of the record the extent of its consulta tion with
all the other agencies that have expertise in the g rid and
energy markets and renewable energy, the enormous
unprecedented public outreach in response to commen ts, |
mean, no one can ever say there's no uncertainty, b utit's
hard to imagine what more in any one rule the Agenc y could
do to meet its obligation as defined in Smal | Refi ner.
JUDGE MILLETT: I just want to follow up on that,
though, because | think it's important. Instead of someone
petitioning for a new rule imagine it's pretty much working
for 47 states, but, or | know two of them aren't in , SO |
guess 46 states, and there's two of them, two of th e 48 for
which it's not the alternative sources of power jus taren't
showing up there, who's now to be capable. Short o f
petitioning for a new rule can you explain to me ho w the
state planned process works in a way that would all ow, if it
would, allow EPA to work with that state to address its
particular concerns and needs? Are these state rul es
updated each year, or is there ongoing dialog about this?
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Would you have the capacity to alter emission limit
or adjust them at least temporarily for a particula

that had a need?

MR. LYNK: Well, one of the reasons the state

planning process would help is that, and obviously,
legal side of the case there are different views ab
what's permissible and what's not, but from a recor
perspective one of the things EPA did here to assur
achievability is there is a far broader array of me

that a state could include in its plan that would q

for compliance beyond the building blocks, you know
efficiency measures, just to give one example; to g
another example, distributed renewable generation
technology, which EPA noted at 201 of the Joint App
there is preliminary analysis from NREL from DOE su
that alone could potentially achieve a third to one
the building block three stringency. But that wasn
counted --

JUDGE MILLETT: But I get that you're --

MR. LYNK: --in setting the building blocks. So

the point being that the state when it devises a pl

many more options available, often even more cost e

JUDGE MILLETT: My question is about if they try

their best, the state is doing its darnedest and it

doesn't get there for some sort of, you know, eithe
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nature of resources within that state, what can be --
don't -- because | didn't want --

MR. LYNK: | am sure there would be
opportunities --

JUDGE MILLETT: | appreciate the answer, but |

don't, the fact that they could meet it some other way, if
it just can't be met in good faith then what happen s to that
state?

MR. LYNK: | have no doubt that EPA would be

available to consult with the state in this process as it
went on. And, you know, to give an example of that , the
preamble, for example, on the reliability issue, wh ich |
prefer mostly to leave to my colleague, but notes t hat EPA
explicitly plans to continue consultation on that f ront.
So, there's no reason why it wouldn't also continue to
consult with state who encounter stumbling blocks i n the
process of developing an approval of a plan, same t hing
happens under the SIP process, which of course this is an
analog to.

There were some --

JUDGE MILLETT: Is this done year by year, or are
they adjusted year by year, or are they done, are t he state
plans supposed to project out for 15 or 20 years, a s well?
| just don't know mechanically how it works.

MR. LYNK: As a factual question | actually don't
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know how often a state plan would have to be update din the
course of a compliance time frame. | think maybe m y
colleague may be able to answer that one.

You did have a question earlier about is there a

place in the record that actually says most of the industry
is cross-invested. Joint Appendix 277 says that 77 percent
of coal fired generation in the country is co-owned with
natural gas, and that 80 percent of the modeled shi ftin
building block two could be achieved just by those Cross-
invested entities. And again, of course, the emiss ion rates
were not set at the full level of the model shift. Joint

Appendix 286 says that 82 percent of the fossil fue I

capacity in the country, coal and gas is co-owned, co-

invested, cross-invested with renewable energy. So , again,

most of this industry already has a diversity of ge neration

sources. So, again, when we talk about uncertainty and

difficulties and implementation we shouldn't overst ate that.
Now, EPA --

JUDGE KAVANAUGH: | wouldn't understate it either
it's going to be quite a burden, I mean --

JUDGE ROGERS: Who knows.

JUDGE KAVANAUGH: -- who knows. | agree. Who
knows. Yes.

MR. LYNK: And EPA did not in this rule-making

ignore --
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JUDGE KAVANAUGH: Our record of predictive
judgments as a country on big things is not ideal o ver the
last generation.

MR. LYNK: | should not, too, that, you know,

Massachusetts v. EPAitself recognized the idea that look,

when you regulate typically you do it incrementally , you
don't necessarily answer every question in the firs t fell
swoop, and that's just the same thing as a legislat or,

agencies are the same way.

EPA did not ignore the compliance needs of smalle

entities, it documented again in the record 286, fo r
example, that coops are amongst those entities cros S-
invested between technology. So, again, it's not a s if this
is a rule that only some entities can implement and not
others. Even if for some reason a source didn't wa nt to
choose the most cost effective measures available, there are
other ways that a source, even without acquiring em ission
rate credits, even without shifting to another sour ce could
implement, or could meet the standards. EPA, for e xample,
documented in the proposal that the more stringent proposed
coal emission limit could be met just by conversion to
natural gas at the source. So, again, if you're ta Iking
about other hypotheticals, yes, that's possible, as well,
could meet the limit that way, could meet the limit with on-

site renewable investment, again. Of course, EPA e Xpects
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that sources will where they have these opportuniti
implement these measures that were identified as th
system because they are cost effective, and it anti
reasonably that states, many states will likely eng
trading because some have already said they want to
some are already doing it under the state RGGI prog
it was reasonable to assume that those things will
here. But again, the rule isn't dependent on that,
achievable even without those things, they just mak
more cost effective.
JUDGE TATEL: What's the answer to the argument
that Counsel made about the 2012 wind power calcula
that that was based on a year that, where wind powe
are you not, is that your colleague's question?
MR. LYNK: | guess there's an argument that that
was unrepresentative. | mean, first of all --
JUDGE TATEL: And he said it was based on a year
when it was excessively, there was huge amounts of
power because it was the last year of a tax credit.
MR. LYNK: There was actually a renewal of a tax
credit that supports investment of renewable energi
recently, which means it will extend through the re
this decade. So, to that extent, then, circumstanc
haven't changed. We also addressed in our brief re

building block two the argument that 2012 was
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unrepresentative, and the counter to that is EPA di dn't just
look at that year, it looked at long term trends, g as
utilization has grown almost every year since the e arly
1990s, renewable energy has been growing at incredi bly, at
an incredibly rapid pace in recent years. It's not that
aggressive to assume that 15 years from now it migh t grown
at the maximum rate observed in the early part of t his
decade, considering the continuing decline in its p rice, its
cost of construction, and the increase in its

competitiveness. It's a new technology, that's wha t new
technologies general do when they're successful, th ey become
more competitive.

JUDGE KAVANAUGH: Would you want to speak to the
standard of review the Solicitor General of Wiscons in argued
that this burden was on you to affirmatively demons trate, do
you disagree with that?

MR. LYNK: 1 think that the Smal | Refiner case
continues to be an authoritative articulation of wh at EPA's
burden was, and that was to consider the factors re quired by
the statutory provision, in this case Section 111, and show
a reasonable connection between the facts on the re cord and
the policy choices EPA made. But importantly, this Court
has long recognized that a rule can be reasonable e ven if
the Court itself would not necessarily have made th e same
policy choices, assuming they're lawful. And so, f or that
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reason | don't think, | think that the notion that there is
a burden of persuasion, or proof is not quite right , and
doesn't fit the administrative context.

If I can briefly address, as well, | know my time

is running short, but just to make the point, one m ore
point, that the cost here, if costs were the criter ion for
determining what rule is transformative, this is no tit. We
showed in McCade (phonetic sp.) declaration attache d to our
opposition to the stay motion, paragraph 43, that t he costs
of this rule were less than or at most comparable t o, for
example, CAIR, the NOx SIP Call, and the 1979 new s ource
performance standards for power plants. So, if thi srule
were transformative then you'd have to say they all were.
We also showed that the costs here are not in the s ame
league with MATS. MATS was estimated to cost $10 m illion
within four years of implementation, within the fir st 10
years this rule is only estimated to cost one to th ree
million, and even that estimate is conservative for reasons
EPA explained in the record. Thank you, Your Honor S.

JUDGE HENDERSON: All right. Mr. Rave.
ORAL ARGUMENT OF NORMAN L. RAVE, ESQ.
ON BEHALF OF THE RESPONDENTS
MR. RAVE: Good afternoon, again, Your Honor,
Norman Rave from the Department of Justice represen ting

Respondent. Judge Millett, to answer your question about
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state plans, the rule provides that states will do

an initial, do a one plan that will cover, you know
up of the system that is designed to achieve the in
final goals. However, there are a number of mechan
available for both EPA to work with the states, and
the plans to be revised. The EPA specifically put
final rule, or the preamble of the final rule at J.
footnote 37 where it specifically stated that if a
having trouble developing its plan, and having trou
finding partners to coordinate with, or has some ot
difficulty that it anticipates in being able to imp

the rule that EPA will work with the state. And al

forward, EPA, DOE, and FERC have reached, have an a

where they will meet regularly, and they have been
regularly, and will monitor the implementation of t
to address any reliability issues that might come u
rule itself requires that state plans address the q

of reliability, and includes a specific provision t
allows states to come in to modify their plans if t
reliability issues. So, the rule does contain a nu
mechanisms, and EPA has committed to working with t
states, to working with the other federal agencies
associated with the regulation of the electric util
industry to ensure achievability and reliability of

grid.
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JUDGE MILLETT: And which of those if the state
said it didn't get the cooperation it needed would
judicially reviewable, would that latter one where
could come in and try to amend the state plan, if t
denied would that be judicially reviewable? Becaus
cooperation and working together is a great thing,
dismissing it, that's a wonderful thing to do, but
needed later to be able to revisit the question, wh
a particular region, particular state these predict
just collapsed, they didn't work, and it wasn't wor
would that happen?
MR. RAVE: Well, it would depend on the situation
Your Honor. For instance, if a state submits a rev
and states can always revise their plans, but if a
submits a revision to its plan, and EPA denies the
that is reviewable. If a state or any other entity
petitions EPA for rule-making to monitor, to change
rule --
JUDGE MILLETT: They have to petition for rule-
making, and then a whole new rule, as opposed to ju
getting a change or an adjustment to our obligation
this rule?
MR. RAVE: Well, I'm talking, I'm not talking
about -- | mean, I'm talking about outside the stat

process. The state plan process the states can mod
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plans, they can submit a modification --

JUDGE MILLETT: They can change their plans, but

what if they cannot meet the emission targets as pr edicted
because things have gone awry, or they haven't turn ed out
the way predicted, at least for that state, or for that

portion of a region --
MR. RAVE: Well, again --
JUDGE MILLETT: -- what then?

MR. RAVE: -- EPA has committed to working with

states in that situation, they can certainly come i n, they
could, I assume, perhaps bring another, an action b ased on
newly arising grounds if that qualifies. | mean, t here
certainly are mechanisms by which either, that EPA will act,
or that if absolutely necessary can come to the Cou rt. But,
however, we certainly don't think that there is any reason

to believe that --

JUDGE MILLETT: Just to be clear, so EPA agrees

that if somebody was really in a pickle and they sa id to EPA
help, we need to adjust our plan, we can't make the targets,
we're going to need another five years, or 10 years , and you
said no, we think you haven't done enough to reduce consumer

demand, that could come to court?
MR. RAVE: | believe there'd be, I'm sure there'd
be a mechanism by which that could come to the cour t, Your

Honor. But of course, we don't believe that that i s likely
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to occur. The rule provides numerous options and w
states to comply, they can utilize a rate-based pla
would be based on emission rate credits, and there
numerous ways that facilities in a state can obtain
They can obtain it through a trading program, or th
obtain it by direct interactions with renewable sou
other states, you know, even if two states do not h
trading agreement, a state, say Georgia, a renewabl
somebody who develops renewable energy in Texas or
that wants to sell emission credits to a utility in

state can go to the second state, Ohio, or Montana,
whatever, and that state can issue, states can issu
called ERCs, emission reduction credits, to sources
renewable sources in other states. They don't, it
have to be in their own state. There are some rest
to ensure that emission credits meet the same, you
speak the same language, it's the same currency, bu
are flexible options so that even if two states are
trading arrangement that a state in | think a utili
affected utility in one state can access emission ¢
for resources in other states. So, this rule has a

flexibility.

JUDGE MILLETT: | thought there was an issue,

though, if you have a mass based program, mass base

program that almost it doesn't translate into credi
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you could get from a rate-based program.

MR. RAVE: There are actually, in some
circumstances it does, Your Honor, and | have to lo
up because this is a complicated part of the statut
states can, there are mechanisms for states in rate
states to obtain credits for renewable resources in
space states, where the rate-based state can issue
credit directly to that facility. You don't have t
you're a renewable energy source in building one yo
have to get the credit issued by your own state, yo
to another state and have it issue the credit and t
facilities in that state can utilize it. So, even
state is a mass-based state renewable energy source
state can provide credits to utilities in other, in

based states.
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JUDGE KAVANAUGH: We were presented an example of

Montana and California, can you respond to that?

MR. RAVE: Yes, Your Honor. A number of
misstatements, | believe, in that analysis. The fi
misrepresents how EPA applied building block three
proposal. EPA did not analyze how much capability
state had to develop renewable energy. Building bl
in the proposal was based on state renewable perfor
standards that states had, in other words, what if

states had already had developed in a region, not,
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it happened in certain sub-regions, what goals they
developing renewable energy, and then applied that
amount of renewable energy already in the state, so
and that was as | talked about in the notice sectio
argument, this was the big complaint that many peop
That system because it was based on what states had
done, or what states hadn't already done in the cas
states like Montana, it meant that states that had
nothing to address CO2 emissions had less, much les
stringent rates than states that already had done.
basically said, you know, if you were out, working
day, and running really hard, and training, you're
have to do more than somebody that sat on a couch i
to get fit would have to do, you know, walk out to

refrigerator or something, you know, it was, it was

system, and the system generated many negative comm

that's why EPA switched to a system that is based o
achievable on a regional basis using the least stri

the three interconnects, so that it's not true to s

the column that he's referring to in his chart, J.A

79, reflects some determination by EPA of what coul
achieved in Montana. Montana has a lot of wind res
and can develop renewable energy if they can, so th
based on a false premise, you can't compare the num

this to the numbers in the final rule, because they
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calculated on a different basis.

Secondly, it misstates California, as | think

California pointed out in its own letter it misstat
California requires. Yes, California requires if i

to enter into a trading program that there be a com
currency that the, in other words that a rate, you
unit of rate in one state represents the same thing
unit of rate or reduction in the other, that they h
same, no, excuse me, that a quantity of generation
in the state it's linking with represents the same
redition reductions as a quantity of generation in
California, but that's just the inter, necessary fo
trading system to work. And it has applied that sy
very, very flexibly, California has taken the lead

to reach out to other states, it's already establis
linkages with other states, and even into Canada to
system for trading, the rule as the state's letter
filed yesterday indicated, its proposed rule is ver
state trading, so it's simply not the case that Cal

wants to lock itself away, it's just the opposite.

And we also point out, Your Honor, that nine

northeastern states on their own, the regional gree

gas initiative states set up a nine-state trading b

deal with greenhouse gas emissions, and as Mr. Myer

it has resulted in 40 percent reduction in CO2 emis
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eight years. There's simply no reason to believe t
trading programs are not going to develop, utilitie
them, the states ask for them, every time EPA has s
and made NOx SIP Call, for instance, the CAIR rule,
CSAPR rule, and Congress set one up in Title IV, su
trading programs have developed, and there's absolu
reason to believe it won't happen here, one of the
EPA received reams of comments saying we want to be
use trading, make the rule trading-friendly, and th
EPA has done here, it provides for your emission-ba
trading credits, or rate-based trading credits, it
provides mechanisms for states to exchange or utili
as | was speaking earlier, even if they're not spec

trading.

And it is important to understand what we mean by

trading, because Petitioners particularly in their
have used it a couple of different ways, they've us
trading to some extent to talk about any interstate
interactions, so even if it is a one to one, you kn

A buys credits directly from a, or arranges for ren
energy in State B and gets credits, that's not what
considers to be trading. Trading is some sort of
marketable, fungible, not fungible, you know, freel
tradable emission credit or reduction, some sort of

instrument that's used for compliance that's traded
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market, you know, the difference being between, you
contracting with a farmer to buy, you know, whateve
apple trees produces, as opposed to buying apples a

grocery store. So, it's important to remember what

talking about.

And EPA did do modeling to show that, that states
that the rule could be achieved even without tradin
involve some back to back interstate --

JUDGE PILLARD: Mr. Rave, you're drifting a littl
bit from your speaker, I think --

MR. RAVE: I'm sorry. Sorry, Your Honor.

JUDGE PILLARD: --it's going to be hard for

people to hear in the overflow.

308

MR. RAVE: So, EPA has demonstrated that the rule

is achievable without trading, there are many thing
can do in their plans to achieve reductions, they c
demand reduction, and energy efficiency measures, t
there's this local type solar, solar panels on peop
roofs and things that reduce demand, there's, there
things states can do, power, coal plants can meet t
limits simply by changing to gas but not necessaril
building a new plant, just repowering to gas. So,
many things states can do, they have many options,
a lot of flexibility built into the rule, but as |

was Judge Kavanaugh or Judge Millett said earlier,
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record is trading programs have developed, they've been very
successful, and there's simply no reason to believe they
won't here, they won't be here.

JUDGE HENDERSON: If there are no more questions
your time is up.

MR. RAVE: Okay. Thank you, Your Honor.

JUDGE HENDERSON: All right. Mr. Poloncarz.

ORAL ARGUMENT OF KEVIN POLONCARZ, ESQ.

ON BEHALF OF THE POWER COMPANY INTERVENORS

MR. POLONCARZ: Good afternoon, Your Honors, Kevi
Poloncarz for Power Company Intervenors. My time i s short,
and it's late, so I will quickly cover a few points

We've heard a number of arguments challenging

EPA's technical determinations of whether the best system is
adequately demonstrated and achievable, I'm just go ing to
respond to points regarding building blocks two and three,

and the role of trading in the rule.

With respect to building block two, Petitioners

contend that a 75 percent utilization rate for the existing
gas fleet can't be maintained over time, or will re sultin
excessive wear and tear on their equipment. My cli ents
include the operator of the largest gas fired fleet in the
country, based on my client's collective experience a’b
percent utilization rate is eminently reasonable, a nd the

record demonstrates that even higher rates can be a chieved.
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The fact that the existing fleet was operated at a
rate in the past reflects nothing more than the fai
the system to factor the cost of carbon emissions i
dispatch decisions. This rule would cause utilitie
start accounting for those costs in those decisions
well with the market shift away from coal and to ga
with the way the power sector works.

Petitioners also argue that building block three
is unachievable, but the record reflects incrementa
renewable generating capacity well in excess of the
needed to comply. EPA assumed that the amount of n
renewable capacity added to the grid will never exc
rates at which it was added between 2010 and 2014.
reality is as technology advances and prices declin
more rapid penetration of renewables is inevitable,
conservatively capped its projections at rates the
already successfully demonstrated it can integrate,
the perspective of my clients its rates are modest
reasonable.

On the role of trading --

JUDGE ROGERS: Could I just ask you regarding
building block number two, you had a sentence in th
the only reason more hasn't happened is because of
of conservation, or --

MR. POLONCARZ: The only reason it hasn't happene
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in the past is because the current system as it exi
doesn't factor the cost of carbon emissions into di
decisions.

On the role of trading, Petitioners don't come ou
and say trading is unlawful, they can't, that's bec
of them advocated for EPA to include trading within
rule, and because trading enjoys mere universal sup
within the power sector as the most cost effective
achieving emissions reductions. So, to avoid contr
themselves, Petitioners don't argue that trading is
unlawful, instead they make a series of claims that
down to the central contention that the rule's goal
inadequately demonstrated, or can't be achieved in
absence of a federally mandated trading program. T
claims are meritless. First, trading isn't necessa
achieve the rule's emission performance rates. Uti
can invest directly in lower emitting generation, a
thereby generate the credits their own fossil units
comply. While Petitioners say that's not possible,
record and experience of my clients demonstrates ot
My clients operate in over 20 states, and nearly as
different markets, the one thing they have in commo
they've all managed to reduce emissions in their ge
portfolios by investing in lower emitting generatio

Petitioners have no good answer for why they can't
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same. All that trading does is it allows utilities

making those direct investments themselves, and let
else who might have more experience building someth
a wind farm do it instead. This has consistently r

in the required reductions being achieved at least
consumers, and that's the reason so many states and
utilities, including both my clients and many Petit

alike advocated strongly for EPA to include trading

the rule, and EPA gave us all exactly what we asked
with a final rule that makes it simple for states t

incorporate trading into their plans.

Petitioners contend that EPA had to show sources

in each state could comply using only those credits

generated in their own state, nothing in the statut

commands EPA to take such a vulcanized approach and

each state would function as an island. Electricit
observe state boundaries, and transactions for powe
renewable energy credits regularly cross state line
Petitioners attempt to suggest EPA had a burden to
demonstrate the system would work if credits never
state lines is a fabrication that makes no sense, a
basis in the statute.

As a final point, I'd simply like to remind the
Court that the strategies on which this rule is bas

exactly those my clients have been implementing thr
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their investments in lowering main generation, and they've
done so while continuing to provide reliable and af fordable
power to their customers. Their collective experie nce doing
so, and our very presence here today demonstrates t he
reasonableness and achievability of the rule. Than k you.

JUDGE HENDERSON: All right. Mr. Brownell, how
about two minutes?
ORAL ARGUMENT OF F. WILLIAM BROWNELL, ESQ.
ON BEHALF OF THE NON-STATE PETITIONERS

MR. BROWNELL: Okay. Thank you, Your Honor. |

just have three points I'd like to make. The first point is
that under the statute it's EPA's burden to show th at its
system has demonstrated, and that its rule is achie vable
with its best system of emission reduction, not wit h non-
best system measures that have not met the best sys tem

criteria. Under the case law of this Court that

demonstration takes place under must show that the rates are
achievable under the variable conditions that confr ont the
industry, and as my colleague said, under the most adverse
reasonable conditions, those include things like el ectric
utility system includes municipal utilities and rur al coops
that may only have one electric generating station that
serves one load demand, and that has very little op portunity
for replacement generation. That's discussed at 33 45 to 46

of the Joint Appendix.
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The other thing about trading, coming back on the

point that | think Judge Millett and others raised earlier,
the rule makes interstate trading optional, that's 60.58-
10(c), and provides a variety of interstate trading options
that states can adopt that don't communicate with e ach
other. As Judge Millett raised, there are restrict ions
between, on trading between rate-based and mass-bas ed plans,
one of the restrictions is that the power has to fo llow the
emission rate credit, that is there has to be a pow er
purchase agreement, or a production agreement. And that's a
real problem for this headroom analysis because pow er
doesn't flow across interconnect, so that investing in
renewable energy in California is not going to prov ide the
power that's needed to meet demand while complying with the
rates. Multi-state plans don't communicate with st ates
outside the multi-state plans. Under the proposed federal
plan, a federal rate plan doesn't communicate with a state
mass plan, and vice-versa, we don't even know what federal
plan is going to be adopted yet because it's still out for
proposal.

The second point goes to what happens if things

unravel. The only way fossil units comply, as | sa id
earlier, is with emission rate credits. Emission r ate
credits are defined in the rule at Joint Appendix 4 41 as a

tradable compliance instrument. One creates in som e other
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jurisdiction, or acquires from some other jurisdict
tradable compliance instrument. If emission rate ¢
cannot be obtained, or if they're not available one
operate the fossil unit because you have to backup
megawatt hour of fossil generation with an emission
credit. And if one doesn't have an emission rate c
that means that megawatt hour that was needed to ge
emission rate credit isn't being generated, so you
to generation, as well.

Under this regional system that EPA has created o
generation shifting, achievability must take into a
the ability to satisfy electricity demand, as well
national rates, there must be enough emission rate
so that enough fossil units can operate in complian
the national rates. That together with the renewab
megawatt hours can meet the demand.

My final point is that my friend from EPA
mentioned costs. EPA considered costs, not benefit
concede they didn't do any cost-benefit analysis.
Supreme Court's decision in
rational if it substantially, does substantially mo
than good. The failure to consider cost-benefit an
here is another reason to set aside the rule. Than
Your Honor.

JUDGE HENDERSON: All right. Mr. Tseytlin, take

M chi gan no regulation is
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two minutes.
ORAL ARGUMENT OF MISHA TSEYTLIN, ESQ.
ON BEHALF OF THE STATE PETITIONERS
MR. TSEYTLIN: Thank you. Just four very quick
points. On the standard of review, Counsel cited Smal |

Ref i ner, that's a 211(c) case that was generic arbitrary,

capricious review. The standard here is sufficient ly higher
on EPA, it's the Li me Associ ati on case, the Excess (phonetic
sp.) case, and the Por t | and case, it's a hard luck standard,

and EPA has the burden, that's undisputable.

Second, on the question of what happens if it's

not working for states, there is no mechanism in th e rule to
fix that problem. Period. There's a footnote that Counsel
cited in the preamble, the preamble is not binding, does not
provide any legal authority. The actual rule has n o]
mechanism, if a state can't comply it's going to be forced
into a federal plan, which takes away Montana's leg al right
to be governed by a state plan instead of a federal plan.

JUDGE MILLETT: Would that be something, would
that moment of force of giving up on your state pla n and
being forced into the federal plan be a judicially
reviewable action or point?
MR. TSEYTLIN: Yes, Your Honor, you could
challenge the federal plan. But again, the burden is for

EPA to show achievability now, that's undisputed.
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The third point, the wind number, Judge Tatel.
The wind number in 2012 was 13,131, the wind number
was 1,087. EPA is telling the Court that it can ba
on assuming that higher number happens for seven st
years.

JUDGE TATEL: Well, is Government Counsel wrong
that the tax credit has been renewed?

MR. TSEYTLIN: The tax credit expired.

JUDGE TATEL: He told me, he said it's been
renewed.

MR. TSEYTLIN: No. Right, Your Honor. Let me
please explain. So, what happened is the tax credi
expired, so everyone knew it was expiring, so they
the 2013 wind and blew it into 2012. If the tax cr
keeps running then it will be back at the average r
around 6,000. The problem is the 2012 year is infl
the expiration of the tax credit. I'm not saying t
can't --

JUDGE PILLARD: But | think the record reflects
that that wasn't the only data that they used, they
lot of other data to come up with that figure.

MR. TSEYTLIN: Your Honor, no, that's not
accurate, that was the only basis, the only basis.
urge Your Honor to look for choosing that number, i

only basis. There's nothing, there's no, it's not

in 2013
se a rule

raight
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product of a model, it's not the product of economi

analysis, that was the only, only basis in the rule

And then the final point on trading, Montana and

states like it absolutely need California, they nee
trading, and even for this notion that if you don't
trading you need cooperation, but you can't get red
from existing renewables. You need new renewables,
to get California's permission to cite the renewabl
California’s jurisdiction under a sovereign authori
You're not going to get that unless California is
cooperating, and that's what this rule creates, it
situation where the states that can over-comply, Ca
Massachusetts, Washington, et cetera, are given sig
power and leverage over states like Montana, like W
Virginia, like Wyoming, and this is a really big pr

this particular area because those states, Californ
Massachusetts, Washington, think that we're laggers
think that we, that the clean power plan does not g
enough, they think it should go further. So, what
states are going to do, and this is a natural econo
incentive is they're going to follow California’s e
they're going to say hey, Montana; hey, Wisconsin;
Wyoming, if you don't want to be governed by a fede
which is really bad, this is what you need to do, t

your price of admission. You've got to comply with

d it for
have
uctions
you have
esin

ty.
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are doing in

California, not what the EPA has manda

is the system the clean power plan creates. That i

patently unlawful. Thank you very much.

JUDGE HENDERSON: All right. Let me just say on

behalf of the whole Court, | feel like we've all be

through a marathon today. You all have done your p

of you have

, | can't imagine the hours and days and

you've put into this case, and you have given us al

and more, probably, to work on it, so it's now up t

But | just want to thank you on behalf of the Court

of your efforts, and all of your time.

now stands

a.m.

concluded.)

THE CLERK: Stand please. This Honorable Court

adjourned until Wednesday, October 5th a

(Whereupon, at 5:49 p.m., the proceedings were
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