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Comments of States of California, Connecticut, Delaware, Hawaii, Iowa, Illinois, 
Maine, Maryland, Minnesota, North Carolina, New Jersey, New Mexico, New York, 

Oregon, Rhode Island, Vermont, Washington, the Commonwealths of 
Massachusetts, Pennsylvania, and Virginia, the District of Columbia, and the Cities 

of Los Angeles, New York, Oakland, San Francisco, and San Jose  
 

October 26, 2018 

 
Heidi King 
Deputy Administrator 
National Highway Traffic Safety Administration 
United States Department of Transportation 
1200 New Jersey Avenue, SE 
Washington, DC 20590 

Docket Management Facility, M-30 
U.S. Department of Transportation 
West Building, Ground Floor, Room W12-140 
1200 New Jersey Avenue, SE 
Washington, DC 20590 
Attention: Docket No. NHTSA-2017-0069 

Re: Comments on the Draft Environmental Impact Statement for the 
“SAFE” Vehicles Rule for Model Year 2021-2026 Passenger Cars and 
Light Trucks 
Docket ID: NHTSA-2017-0069 
 

Dear Deputy Administrator King: 

The undersigned Attorneys General, the California Air Resources Board (CARB), 
and municipalities (collectively the States and Cities) respectfully submit these 
comments, including the Detailed NEPA Comments attached hereto,1 on the Draft 
Environmental Impact Statement (DEIS) prepared by the National Highway Traffic 
Safety Administration (NHTSA) for the Safer Affordable Fuel-Efficient (SAFE) Vehicles 
                                                 
1 Citing 49 § C.F.R 553.21, NHTSA states that “comments must not be more than 15 pages long.”  
83 Fed. Reg. at 43,470.  No page limitation applies to the “external review of draft environmental 
impact statements” (49 C.F.R § 520.25); however, to the extent that NHTSA seeks to apply a 15-
page limit to the DEIS comments, that limit does not apply to the Detailed NEPA Comments and 
Appendices attached hereto (see 49 C.F.R § 553.21).  The Appendices submitted are: (i) an 
Appendix of Climate Impacts (States’ Appx. A); (ii) an Appendix of ZEV Penetration and 
Infrastructure Beyond California (States’ Appx. B); and (iii) an Appendix of Reference Materials 
(States’ Appx. C).  The materials are also filed with the States and Cities’ comments on the 
Proposal. 
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Rule for Model Year 2021-2026 Passenger Cars and Light Trucks, 83 Fed. Reg. 42,986 
(Aug. 24, 2018), (the “Proposed Rollback”), Docket No. NHTSA-2017-0069.   

As a threshold matter, the DEIS is procedurally deficient under the National 
Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321-4347 in two respects.  First, even 
with a thirty-day extension of the comment period, NHTSA has not provided sufficient 
time for review of and public comment on the DEIS, which expressly relies upon and 
incorporates by reference the 515-page text of the Proposed Rollback in the Federal 
Register and its 1,600-page preliminary regulatory impact analysis.  For example, the 
DEIS concedes that the economic assumptions embedded in the Corporate Average Fuel 
Economy (CAFE) model “play a significant role in determining the impacts on fuel 
consumption, changes in emissions of criteria and toxic air pollutants and GHGs, and 
resulting economic costs and benefits of alternative standards.”2  Partly by necessity, but 
mostly due to NHTSA’s design choices, the analysis presented in the DEIS is complex.  
It involves cross modeling of many societal, economic, safety, and scientific factors.  To 
evaluate the validity and accuracy of NHTSA’s analysis requires substantially more time 
than NHTSA has allowed.3  Second, and relatedly, NHTSA has waited until three days 
before the close of the comment period to release some, but not all, of the missing 
technical studies and data requested by CARB.4  Either of these two deficiencies renders 
the DEIS legally inadequate.  See States and Cities’ Detailed NEPA Comments, Section 
I. 

In the time the States and Cities have had to evaluate the DEIS and without the 
missing requested information, we have nonetheless identified multiple substantive flaws 
that render the document legally insufficient. To begin, in direct violation of its 
congressional mandate to conserve energy and set the maximum feasible fuel efficiency 
standards for the nation’s passenger and light truck vehicle fleet, NHTSA proposes to 
weaken its own augural standards for model year (MY) 2022 to 2025 vehicles (the 
“augural standards”), in addition to the standard for model year 2021 currently in effect. 
The Proposed Rollback would result in increased fuel consumption and increased 
emissions of air pollutants.  Because NHTSA has ignored its statutory mandate under the 
Energy Policy and Conservation Act (EPCA) and interpreted EPCA and the factors to be 
considered in a way that eviscerates the energy conservation purposes of EPCA, the 
DEIS’s definition of the purpose and need for the Proposed Rollback is fatally flawed.  
See States and Cities’ Detailed NEPA Comments, Section II.A. 

Further, NHTSA relies on a technical analysis that lacks scientific integrity and 
distorts the environmental impacts of the Proposed Rollback.  NHTSA’s modeling used 

                                                 
2 DEIS at 2-15. 
3 See Letter from Eighteen States to Andrew K. Wheeler and Heidi King, dated August 27, 2018 
(Docket ID EPA-HQ-OAR-2018-0283-0792) 
4 See Letter from Ellen M. Peter to Andrew K. Wheeler and Heidi King, dated September 11, 
2018 (Docket ID: EPA-HQ-OAR-2018-0283). 
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for the DEIS, to the extent it is ascertainable at this time, is defective.  Rather than 
applying the scientifically valid methods used in prior rulemakings, the DEIS’s modeling 
uses a new speculative analytical model feature that relies on unfounded categories of 
economic assumptions regarding new vehicle sales, the scrappage of old vehicles, the 
rebound effect, and the social cost of carbon.  NHTSA’s reliance on fundamentally 
flawed modeling and assumptions undermines NHTSA’s assertions in the DEIS and 
elsewhere regarding fuel consumption, emissions of criteria and toxic air pollutants and 
greenhouse gases, and resulting economic costs and benefits of the Proposed Rollback as 
compared to maintaining the model year 2021 standard and the augural standards.  It 
further casts doubt on the DEIS’ analysis of alternatives and environmental impacts by 
relying on data that lack professional and scientific integrity.  See States and Cities’ 
Detailed NEPA Comments, Section II.B. 

Just as fundamentally, the DEIS fails to include and analyze a reasonable range of 
alternatives, including alternatives that are more stringent than the augural standards. 
“The agency must look at every reasonable alternative within the range dictated by the 
nature and scope of the proposal. The existence of reasonable but unexamined 
alternatives renders an EIS inadequate.”  ‘Ilio’Ulaokalani Coalition v. Rumsfeld, 464 
F.3d 1083, 1095 (9th Cir. 2006).  Here, NHTSA has narrowly interpreted “maximum 
feasible” in a manner that contravenes EPCA such that only one set of alternatives – the 
less stringent alternatives – would achieve the goals.  But, more stringent standards are 
consistent with NHTSA’s statutory charge of energy conservation, are technologically 
feasibly and economically practicable, and would reduce the significant impacts of the 
Proposed Rollback.  NHTSA must also analyze “all possible approaches” to the proposed 
action, which includes an analysis of all action alternatives under a scenario in which 
EPA and California’s vehicle emissions standards remain in effect.5  Failing to do so 
obscures the degree of environmental harm of the Proposed Rollback by not informing 
the public of the emission reductions that would otherwise occur if EPA and California’s 
vehicle emission standards remain in effect.  The alternatives section “is the heart of the 
environmental impact statement,” 40 C.F.R. § 1502.14(a), and yet, NHTSA’s analysis 
falls far short.  See States and Cities’ Detailed NEPA Comments, Section II.C. 

Nor does NHTSA’s DEIS meet another core obligation of NEPA, to take a “hard 
look” at the environmental impacts of the proposed action and alternatives as well as 
measures to mitigate those impacts.  Relying on NHTSA’s flawed modeling, the DEIS 
erroneously concludes that the Proposed Rollback will result in negligible impacts on air 
quality.  Indeed, CARB’s modeling shows that, contrary to the DEIS’s findings, the 

                                                 
5 See Mass v. EPA, 549 U.S. 497, 531-532 (2007) (“EPA has been charged with protecting the 
public's “health” and “welfare,” 42 U.S.C. § 7521(a)(1), a statutory obligation wholly 
independent of DOT's mandate to promote energy efficiency. See Energy Policy and 
Conservation Act, § 2(5), 89 Stat. 874, 42 U.S.C. § 6201(5). The two obligations may overlap, 
but there is no reason to think the two agencies cannot both administer their obligations and yet 
avoid inconsistency.”).) 
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Proposed Rollback will substantially increase air pollution.  Compounding its lack of 
transparency in air quality modeling, NHTSA proposes to essentially eviscerate one of 
the significant federal climate measures, without adequately disclosing the magnitude of 
that change to the public, and without providing any mitigation for the increased 
greenhouse gas emissions it would cause.  Nor does the DEIS adequately analyze the 
impacts of the Proposed Rollback on environmental justice communities.  The DEIS also 
fails to analyze the impacts of the Proposed Rollback on endangered species and historic 
resources.  See States and Cities’ Detailed NEPA Comments, Section II.D. 

Further, NHTSA dedicates a mere four sentences in the 500-page DEIS to 
mitigation measures, perfunctorily claiming its hands are jurisdictionally tied.  At a 
minimum, NHTSA must include a thorough discussion of all reasonable mitigation 
measures and detail the appropriate agencies that could implement such measures. One 
obvious mitigation measure that NHTSA can identify is recommending that EPA— a 
cooperating agency in the drafting of the DEIS—not act to weaken its greenhouse gas 
emission standards for vehicles. See States and Cities’ Detailed NEPA Comments, 
Section II, E. 

In conclusion, we ask that NHTSA withdraw its inadequate DEIS, correct the 
multiple errors identified to date, and consider the new results in formulating a new joint 
proposed rule and DEIS.  Absent such a course, we urge NHTSA to adopt the no action 
alternative to maintain the current CAFE standards for MY 2021 and finalize the augural 
standards for MY 2022-2026.  As further detailed in the States and Cities’ Detailed 
NEPA Comments and our comments on the Proposed Rollback, the MY 2021 standard 
and MY 2022-2026 augural standards are technologically feasible, economically 
practicable, and consistent with NHTSA’s statutory mandate of energy conservation.  
Maintaining the fuel efficiency standards that NHTSA previously deemed “maximum 
feasible” would also help keep our country, and the world, closer to the path necessary to 
forestall the most severe climate change risks.  
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If we can provide additional information that would be helpful in considering 
these comments, or if you wish to discuss any issue raised above with us, please do not 
hesitate to contact the undersigned. 

Sincerely,  

 

 

FOR THE STATE OF CALIFORNIA, BY AND 
THROUGH ITS ATTORNEY GENERAL 
XAVIER BECERRA AND CALIFORNIA AIR 
RESOURCES BOARD 
 
XAVIER BECERRA 
Attorney General 
GARY E. TAVETIAN 
DAVID A. ZONANA 
Supervising Deputy Attorneys General 
JULIA K. FORGIE 
M. ELAINE MECKENSTOCK 
JESSICA BARCLAY STROBEL 
JENNIFER KALNINS TEMPLE 
MARY THARIN 
JONATHAN WIENER 
DAVID ZAFT 
DEPUTY ATTORNEYS GENERAL 
 
 
 /s/ Kavita P. Lesser    
KAVITA P. LESSER  
Deputy Attorney General 
Office of the Attorney General  
300 South Spring Street, Suite 1702 
Los Angeles, California 90013 
Tel: (213) 269-6605 
Email: kavita.lesser@doj.ca.gov 
 

FOR THE STATE OF CONNECTICUT 
 
GEORGE JEPSEN 
Attorney General 
MATTHEW I. LEVINE 
Assistant Attorney General 
 
 /s/ Scott N. Koschwitz   
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
Office of the Attorney General  
P.O. Box 120, 55 Elm Street 
Hartford, Connecticut 06141 
Tel: (860) 808-5250 
Email: scott.koschwitz@ct.gov 
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FOR THE STATE OF DELAWARE 
 
MATTHEW DENN 
Attorney General 
 
 /s/ Aaron R. Goldstein   
AARON R. GOLDSTEIN 
Chief Deputy Attorney General 
Department of Justice 
820 North French Street, 6th Floor 
Wilmington, Delaware 19801 
Tel: (302) 577-8400 
Email: aaron.goldstein@state.de.us 
 
 

FOR THE DISTRICT OF COLUMBIA 
 
KARL A. RACINE 
Attorney General 
 
 /s/ Sarah Kogel-Smucker   
SARAH KOGEL SMUCKHER 
Special Assistant Attorney General 
Office of the Attorney General 
441 4th Street, NW, Suite 630 South 
Washington, D.C. 20001 
Tel: (202) 724-9727 
Email: sarah.kogel-smucker@dc.gov  

FOR THE STATE OF HAWAII 
 
RUSSELL A. SUZUKI  
Attorney General 
 
 
/s/ William F. Cooper              
WILLIAM F. COOPER 
Deputy Attorney General 
333 Queen Street, Room 905 
Honolulu, Hawaii  96813 
Tel: (808) 586-4070 
Email: bill.f.cooper@hawaii.gov 
 

FOR THE STATE OF ILLINOIS 
 
LISA MADIGAN 
Attorney General 
MATTHEW J. DUNN 
Chief, Environmental Enforcement/ 
Asbestos Litigation Division 
GERALD T. KARR 
Supervising Attorney 
Assistant Attorneys General 
 
 /s/ Daniel I. Rottenberg   
DANIEL I. ROTTENBERG 
Assistant Attorney General 
Office of the Attorney General  
69 W. Washington Street  
18th Floor 
Chicago, Illinois 60602 
Tel: (312) 814-3816 
Email: drottenberg@atg.state.il.us  
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FOR THE STATE OF IOWA 
 
THOMAS J. MILLER 
Attorney General 
 
 /s/ Jacob Larson    
JACOB LARSON 
Assistant Attorney General 
Office of Iowa Attorney General 
Hoover State Office Building 
1305 E. Walnut Street, 2nd Floor 
Des Moines, Iowa 50319 
Tel: (515) 281-5341 
Email: jacob.larson@ag.iowa.gov  
 
 

FOR THE STATE OF MAINE 
 
JANET T. MILLS 
Attorney General 
 
 /s/ Gerald D. Reid    
GERALD D. REID 
Assistant Attorney General 
Chief, Natural Resources Division 
6 State House Station 
Augusta, Maine 04333 
Tel: (207) 626-8800 
Email: jerry.reid@maine.gov 

FOR THE STATE OF MARYLAND 
 
BRIAN E. FROSH 
Attorney General 
 
 /s/ Joshua M. Segal   
JOSHUA M. SEGAL 
Assistant Attorney General 
Office of the Attorney General 
200 Saint Paul Place 
Baltimore, Maryland 21202 
Tel: (410) 576-64464 
Email: jsegal@oag.state.md.us  
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FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
 
MAURA HEALEY 
Attorney General 
CHRISTOPHE COURCHESNE 
Assistant Attorney General 
Chief, Environmental Protection Division 
CAROL IANCU 
Assistant Attorney General 
MEGAN M. HERZOG 
Special Assistant Attorney General 
 
/s/ Matthew Ireland                         
MATTHEW IRELAND 
Assistant Attorney General 
Office of the Attorney General 
Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108 
Tel: (617) 727-2200 
Email: matthew.ireland@state.ma.us  

FOR THE STATE OF MINNESOTA 
 
LORI SWANSON 
Attorney General 
 
 /s/ Max Kieley   
  
MAX KIELEY 
Assistant Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, Minnesota 55101 
Tel: (651) 757-1244 
Email: max.kieley@ag.state.mn.us 

 
 
FOR THE STATE OF NEW JERSEY 
 
GURBIR S. GREWAL 
Attorney General 
 
 /s/ Aaron A. Love   
AARON A. LOVE 
Deputy Attorney General 
Environmental Practice Group 
Division of Law 
R.J. Hughes Justice Complex 
25 Market Street, P.O. Box 093 
Trenton, New Jersey 08625 
Tel: (609) 376-2762 
Email: aaron.love@law.njoag.gov 

FOR THE STATE OF NEW YORK 
 
BARBARA D. UNDERWOOD 
Attorney General  
YUEH-RU CHU 
Chief, Affirmative Litigation Section 
Environmental Protection Bureau 
AUSTIN THOMPSON 
Assistant Attorney General 
 
 /s/ Gavin G. McCabe   
GAVIN G. MCCABE 
Special Assistant Attorney General 
28 Liberty Street, 19th Floor 
New York, New York 10005 
Tel: (212) 416-8469 
Email: gavin.mccabe@ag.ny.gov 
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FOR THE STATE OF NEW MEXICO 
 
HECTOR BALDERAS 
Attorney General 
 
 
 
/s/ Anne Minard                    
ANNE MINARD 
Special Assistant Attorney General 
Consumer & Environmental Protection 
Division 
408 Galisteo Street 
Santa Fe, New Mexico 87501 
Tel:  (505) 490-4045 
Email: aminard@nmag.gov  
 
 

FOR THE STATE OF NORTH CAROLINA 
 
JOSHUA H. STEIN 
Attorney General 
DANIEL HIRSCHMAN 
Senior Deputy Attorney General 
TAYLOR CRABTREE 
Assistant Attorney General 
 
/s/ Asher P. Spiller                    
ASHER P. SPILLER 
Assistant Attorney General 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, North Carolina 27602 
Tel:  (919) 716-6977 
Email:  aspiller@ncdoj.gov  

 
FOR THE STATE OF OREGON 
 
ELLEN F. ROSENBLUM 
Attorney General 
 
 /s/ Paul Garrahan    
PAUL GARRAHAN 
Attorney-in-Charge 
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street, N.E. 
Salem, Oregon 97301 
Tel: (503) 947-4593 
Email: paul.garrahan@doj.state.or.us  

 
FOR THE COMMONWEALTH OF 
PENNSYLVANIA 
 
JOSH SHAPIRO 
Attorney General 
 
 /s/ Michael J. Fischer   
MICHAEL J. FISCHER 
Chief Deputy Attorney General 
Pennsylvania Office of Attorney General 
Strawberry Square 
Harrisburg, Pennsylvania 17120 
Tel: (215) 560-2171 
Email:mfischer@attorneygeneral.gov 
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FOR THE STATE OF RHODE ISLAND 
 
PETER F. KILMARTIN 
Attorney General 
 
 /s/ Gregory S. Schultz   
GREGORY S. SCHULTZ 
Special Assistant Attorney General 
Rhode Island Department of the Attorney 
General  
150 South Main Street 
Providence, Rhode Island 02903 
Tel: (401) 274-4400 
Email: gschultz@riag.ri.gov  

FOR THE STATE OF VERMONT 
 
THOMAS J. DONOVAN, JR. 
Attorney General 
 
 /s/ Nicholas F. Persampieri  
NICHOLAS F. PERSAMPIERI 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, Vermont 05609 
Tel: (802) 828-3186 
Email:nick.persampieri@vermont.gov 
 
 
 

 
FOR THE COMMONWEALTH OF VIRGINIA 
 
MARK R. HERRING 
Attorney General 
STEPHEN A. COBB 
Deputy Attorney General 
DONALD D. ANDERSON 
Sr. Asst. Attorney General and Chief 
 
 /s/ Matthew L. Gooch  
MATTHEW L. GOOCH 
Assistant Attorney General 
Office of the Attorney General 
202 North Ninth Street 
Richmond, Virginia 23219 
Tel: (804) 225-3193 
Email: mgooch@oag.state.va.us 
 

FOR THE STATE OF WASHINGTON 
 
ROBERT W. FERGUSON 
Attorney General 
 
 /s/ Katharine G. Shirey  
KATHARINE G. SHIREY 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40117 
Olympia, Washington 98504 
Tel: (360) 586-6769 
Email: kays1@atg.wa.gov 
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FOR THE CITY OF LOS ANGELES 
 
MICHAEL N. FEUER 
City Attorney 
 
/S/ Michael J. Bostrom                     
MICHAEL J. BOSTROM 
Assistant City Attorney 
Los Angeles City Attorney’s Office 
200 N. Spring Street, 14th Floor 
Los Angeles, CA 90012 
Tel: (213) 978-1882 
Email: michael.bostrom@lacity.org 
 

FOR THE CITY OF NEW YORK 
 
ZACHARY W. CARTER 
Corporation Counsel 
SUSAN E. AMRON 
Chief, Environmental Law Division 
KATHLEEN C. SCHMID 
Senior Counsel 
 
 /s/ Robert L. Martin  
ROBERT L. MARTIN 
Assistant Corporation Counsel 
New York City Law Department 
100 Church Street 
New York, New York 10007 
Tel: (212) 356-2184 
Email: rmartin@law.nyc.gov 
 

 
FOR THE CITY OF OAKLAND 
  
BARBARA J. PARKER 
City Attorney 
  
/s/ Erin Bernstein        
ERIN BERNSTEIN 
Supervising Deputy City Attorney 
Office of Oakland City Attorney  
One Frank H. Ogawa Plaza, Sixth Floor 
Oakland, California 94612 
Phone: (510) 238-6392 
Email: 
ebernstein@oaklandcityattorney.org  

FOR THE CITY OF SAN FRANCISCO 
 
DENNIS J. HERRERA 
City Attorney 
 
/s/ Robb Kapla        
ROBB KAPLA 
Deputy City Attorney 
Office of the City Attorney  
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102 
Phone: (415) 554-4647 
Email: robb.kapla@sfcityatty.org 
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FOR THE CITY OF SAN JOSE 
  
RICHARD DOYLE 
City Attorney 
NORA FRIMANN 
Assistant City Attorney 
 
  
/s/ Richard Doyle        
RICHARD DOYLE 
City Attorney 
Office of the City Attorney  
200 E. Santa Clara Street, 16th Floor 
San Jose California 95113-1905 
Tel: (408) 535-1900 
Email:caomain@sanjoseca.gov 
 
 
ENCL. 
 
 
 

 

 
 
 
 
 


