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This Working Group has attempted to assess the magnitude of
the economic costs that have been_or aze likely to be izpesed
upon persons cutside of Califormia by that state's Propésition
65. only if sionificant costs are _bexne by non=Californians ca
we justily recommending preemptign. Our conelusion is that the &
law to date has izposed only relatively minor costs upon
non-California persens. Unfortunately, there is not yet
sufficient data available to offer an accurate estirtate of the.

magnitude of those costs.

4

, The inmplementation of this’ law is in a relatively early
stage, and it is possible that over tine, as the structure of
inplementing regulations is more fully articulated, and as
affected companies make the adjustments needed for compliance,
nore substantial burdens on interstate commerce will result,
perhape_in_muite sudden fashion. Wae therefore recemmend that the
‘céonclusions of this WOrking~Gréup be Periocdically reassessed by
Federal officials as more information becotes available, and
that the Federal Govern=ent take steps to determine how quickl

it could act to preempt. the Proposition 65 warning requirements
should it becore advisable to do so. , ‘ ' :

e

DRiscussion
I. Introduction ‘

Claims have been zade by representatives of the food
industry, the cosmetics industry, the over-tha-counter drug
industry, And others that the portions of California's
Proposition 65 that relate to the exposure of consumers to
. carcinogens and YeprodlUciive toxins itpsse a.substantial burden

on interstate commerce which_jus: Sies_rederal _preemption. This:
Working Group has attenpted to assist in evaluating thesa claims
. by ascertaining tke eco

nozic costs that these provicions of
Proposition 65 have i=pes

ed on persons outside of California, and
by identilying the circuzmstances under which the law mdy in the
future izpose substantial costs upon non-california personsg.
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. Proposition 65 inposes separate and distinct warning
Tequirements for products containing chemicals listoed by the
state of Calilornia as known carcinogens, and for those

containing chericals listed as known reproductive toxing.
anelysis will therefore consider se

©f each of those two requirements,

This
parately the economic effects

The Working Grewp has met with varicus trade asscciaticns, a
representative of the Environzental Defense Fund,

and
Tepresentatives. of over half a dozen companies.

The industry
organizatiens have:expresggg;gtrona concern as to the 1Zpact of
EE%EB§I::!§:§S. The company re

presentatives alnost ifianinously
asserted that faced with a listed chemical that was unaveidably
contained in.a product in sufficient concentraticn,. they, _would
‘cheose to label for .California-alone rather than either label .
nat-onally or withdraw trom the California market. .The T
Calliornia marKket was viewed by them as to0 important te abanden.

Given that under those circumstances they would cheose to ¢
label only a portiocn of .their ocutput, their major concern stem=ed
froa the costs of having to segregate products intended for .
Califdrnia distribution from those intended for distribution -
in the rest of the country. In most cases, their existing
distribution systems could not achieve the segregation. They
ciaim. undigbtedly accurately, that their inventory costs.would:
rise as. wall. : . , .ot

" The companies alsoc expressed concera about keeping
"Unlabeled products .

from being transferred te Califernia, dﬁéﬁlng
--them up to petential liability, as well as about the effect on
sales of having produce

ts labeled for California turn up on the
.Shelves in other states

st - They were concerned as well with the
impact that future law suits claiming their products contained
substances causing cancer or reproductsis '

tive harm would have on -
. their sales. .

' It should be noted that a potentially significant cost that
. might result from labeling is that consuzers could be mislead:
about risk., Existing produUcts meet Federal standards, and the
_ i;ggggition €3_labels could lead consurers to_believe they._are
ess sa o] .

\-S2Ct the case. 12 labeled produéts are sold
outside of California,; then consumers rma

Y switch to unlabeled
products which =might contain more of txe specified chemical than
the lazkeled product. Wa have not tried to quantify the cost of
any nmisinferzation that Propesitioen &5 zay provide, but it coulad.
be significant, ‘especially in California. 1If California's iibels
- interfere with consuzers! understanding of Federally requirz.i
- labels describing true risks, preezpticn may be required. .ince

no Proposition 65 labels are now being provided, it is prezature
to consider this issue. '
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II. Econémic Coots Izposed Upen Non-Callifornia Pergons by the
Carcincogen Warning Requirement.

- A, Existing economic costs.

The econczic_costs_izpecsed thus far upon_non=CaliZornia
persons by the carcinogen warning requiremeng appear td be
relatively minizal. Interiz Califernia regqulations exenpt all
FDA-requlated products from these requirements, and allew the
~alcoholic beverage warning requirements to be satisfied through
the posting of signs on the sale premiges. Addit:ongl pretection
is alsc provided many producers through thelir participation in a
toll-free telephone information system, although this
regqulation~endersed. system. is new subject to court challenge
which may well result in its invalidation as a means of
sufficient warning. While at least two rmajor Califernia

retailers (Safeway and Von's) have publicly announced that they -
will not post shelf signs for consuzex

.products, and will insteag
require producers te provide product labels or certification of
preduct conm

pliance, we are not aware of any producer (with the

- exception of the tobacce cospanies discussed below) who has
either labeled its products wi

_ 3 with carcincgen warnings, or has
withdriwn‘tQQQQ4p§qggggg_ggggﬁsgg,gslgzprnia.narket.,
A Proposition 65 lawsuit filed against the cigar and tobacco
manufacturers has been recently settled on-terms that will
require such manufacturers to label all of their California
products with carcinogen and reproductive toxin .warnings.
Indications are that the prizarily naticnal-scale producers of
such tobacco products intend to incarporars Proscsition
€S=conforming labels naticawide, so as te aveid incurring
substantial segregation of procducts distributien cests, and thus
.are likely to incur only minor added label redesign costs.?!

B.

Potential future e:ononic costs.

_ While Proposition 65 has of yet only had minimal impact, it
is likely that its impact over tize will be more substantial.
Several foreseeable future evénts, if they come to pass, will
potentially increase the:izpacs.of the carcinogen warning
requirenments on out-of-state pitducers. .First, the toll-free
telteplidheé inforzation systed could be judicially deter=ined in
pending litigation to provide inadequate warning, an outcome we
regard as likely. Second, the interim exemption new available
for FDA-requlated products cosuld ke superceded by nu=erical
standards for exposure levels for individual chexicals, also a
likely prospect. Third, California is 1!
new chemicals to the carcinogen lis

iXely, over tize, to acdd
€, possikly including some
conzercially important pesticides.

' Assuming for the cake of arquzent that all of the above
events occur, tha econexic {

=pPact upon nen-California persens:
will depend upon the producer responses. Assuming further, as



‘seems reoasonable, that most or all producers would chooge not &9

withdraw their products from the significant Califernia market
this can be avoided, th

. hey would be forced to cheose from among
the following optiens: | : S

-

{ e

1, Ixplementation-of quallity contrsl procedures sufficient
. ....to .assure that all preducts sold in California do not

...contain concentrations cof any listed carcinogenic

T "“chemicals sufficient to require warning labels.

This
ST may -include monitoring suppliers or even switching
- .. souzces of supply; - - ' R :
T {;"Ligeling'éf all products seld aaywhere in the U.S. that
. centain sufficient concentraticns ©f listed carcincgenic
N chenicals with Proposition €5-conforming warnings: or
AR

Labeling of only those products intended fcr '
distribution in California, and that contain sufficieng
cencentrations of carcincgenic listed chenmicals, and *
eegregation of those products during distritutien fre

2
those to be distributed elsewhers. e

Ofi the basis of discussions with a nucber of representatives
of producer firms or their trade associations, it appears to us
that very_few-products (tobacco excepted) contain levels (-2
listed carcinogens_sufficient to require warnings under the
. niXerical..eXxposure.standards liKaly to be irposed by California

once the interim exemption for FDA-regulated producss is Iifted.
However, food industry representatives claiz that the level set
for Dieldrin, a pesticide no longer in use, would require

labeling for virtually all products containing fruits and

vegetables, 2s well as for raw produce. Standards for other
pesticide cospounds nmay be set gquite cleose to the persistent
"background" levels ster=ing from pricr use. Whether the

"naturally occurring" exemption is interpreted to cover
concentrations resultin

waed

' ‘ ' g froz earlier human activity rmay have a
major ixmpact on the burden.

T 0 The current definition specifies =
.~ tHat ‘only c¢hezicals that do not.recult "frem any known human
‘activity other than ordinary chiltivation practices” are
considered to be "naturally occurzing.® o

Californials final expesure standards may well be no more
restrictive than current FDA requirez=ents, and =ay be rore
lenient than those existin

ting FDA standards by roughly an order of
magriitude, although this claiz has keen strongly disputed by scrme

industry representatives who have argued that issuance by
California of exposure standards more stringent than these of
Federal law is almost inevitable. The cogts izposed by the
cancer=-warning provisions of the law may be prizarily of the
nature of product testing and quality control expenditures,
rather than what appears to be the mere substantial labdeling anad
product segregation outlays.? However, if very stringent
exposure standards ara in the guture applied by Califoraia,



.particularly to-any newly=listed and coxzercially izportant
pesticides, -cancer warning ‘labels may be required for a large
nucber-ef products, rather than only quality contrel =easuras.
These quality control expenditures may preve to be fairly
substantial, given the need to test individual product batehas
-for a large nuaber of lew~-concentraticn chexlicals,® and given the
‘predblens faced by manuZacturers of cont:

>2lling the quality of
‘inputs received from numerous raw material suppliers,

As an
:éXazple of ‘these type of costs, one company has told us that to
‘meet the standard for aflatoxin, a naturally occursin
carcinogen, .they have given ip using certs=in kincg o2 Peanuts and
“are -spending more on screening the peanuts after purchase., This
-cozpany .asserts that they cannet separate th

us&FmREéﬁuﬁ butter
produced for California fZom that

sold elsewhere. 1That company
:has spent $1.2 million 4n the last few mcnt

, ths on ensuring that
:Only peanuts with less aflatcxin are used. ‘They estizate that
trheir ongoing annual costs to zmeet this Califsrnia standard will
be 3.5 million, 1If other cozpanics follow this lead and .
pulThEse only peanuts with low levels of aflatexin, tha price of
such peanuts will rise while the price of other peanuts fall.

.~ “It must be kept in mind that f£irms now have in place
extensive quality control and testing procedures designed to .
agsure compliance with Federal standarcs. only the marginal added
~Cos8ts ¢f more cozprehensive and/or sensitive procedures
sufficient to comply with the Proposition 65 standards are
probably attributable to that statute. Even if trese marginal
added quality control costs are substantial, nuch or even most of
these costs are likely to Ulticately be borne by California
consuners rather than by either the prsducers or the
-non=-Califernia consuzers of those producss. The precise
-allocation of the costs 8Z0ng these groups depends upon the
elasticities of supply and demand in the relevant California
product ‘zarkets, ¢

and upon the degrec of cecpetitien from
pProducers whe do not sell in California. th

2 nat faces national
. producers in their non-California markets. At this time, there
is insufficient information available concerning those paraceters
to accurately estizate eitler‘'sx

che total aadount of likely marginal
~added quality control. exgenditu

<res, Or the portien of those
expenses ‘that will be beszne by nen~California persons.

Any'quality centrol =easures un

nderteken are unlikely to be
100 percent effective, and some procu

_ <8 s0ld may subsequently be
determined (in litigaticn) to hava cen

| tained sufficient levels of
carcincgens to require warnings.6 - :
consequently have to be raid by

Soze penalties may
producer
resulting froa those lawsu

Ts, and adversce publicity

its zay injure sales. '

) - To the extent producers instead choose te label products on
& naticnwide basis--a ccurse o2 action that appears to us
unlikely cutside of the tobaces industry, given the realities of
Barketplace cozpetition with unlabeled products outside of



=
.california-=the cogts are likely to be minor,
a one-tine label redasign outlay.? 7T, however, some producers
- choose to label only those units.of"pgqggq;s_destinad fer
. California, and not these destined for sale elgawhere,_ t=mey zay
incuy¥—s (B dded—d istritn e and I HVERto =V c2a%S., '
However, a major portion o ~3GCC COsCtS are likely to be borne by
- California consumers, given the relevant Califormia crice
elasticis and given the effecs of cozmpetiticn in
nepn=California markecs IR Trestraining price increages in these
narkets., Again, the Precise allccation of these COstg Letween
' Producers and California consumers 4

epends upon the elasticizies
of supply and dezmand.in the relevant California markets.

consisting only of

. .If national producers chocse the labeling and
option, this will provide a slight advanta
produce only for the California market,
incur segregation expenses, However, this cost advantage is
likely to be relatively small in Dagnitide and benesis only a
small proportion of the producers. ?

segregaticen
ge for producers who
and who thus nced not

We have been provided with an econez=ic anal
of Propesition 65 that was PTepared by (rescaren gqroup) “for a
. naticnal grecery growp That study estirmates the tocal
cost ot.pn;eo:-S:a;g_xgpg_gggggggg compliance with Proposition 65
. to be approximately $200 miilis er vear, and that between 35
parcent and 70 percent of that cost will not be shifted forward

to California consumers in higher prices, but will instead coze
out of producer profits.

ysis of the costs

. However, for a nuzmber of reasons this estizate appears to us -

.. %o vastly ovexstate fhe potential izpact on producers. Flrst,
and ndsY zportantly, the study assuxes that all processed food
items will be labeled and segregated froxm preduction not destined
~-£or California, when in faes many items (for example, pmeats and

. shipments to food service establishments) which may total 45
percent of more of all shipzents are net even governed by the

-retail product labeling re iirements of Propositicn 65. Secong,
for those products potentially covered by the Proposition ss5

.labeling requirements, as discussed above moct do not contain.

- carcinogen levels sufficient to Justify warnings., Third, for

those products which may contain suffi=ient carcinogen levels to

require warnings, preducesrs will likely, if it is pessible at
reasonable cost, utilize better quality control measures rather
than nore costly labeling and prsduce segregation. Fourth, s=ea
dexand elasticities estizzted by (re3. cp.) are presented in
misleading fashien so 83 to suggest higher demand elasticisieg
and less shifting of costs to California consumers than would ,
likely be the case,B Finally, the study attaches undue weighs ta
regression coefficients thas sugsest only partial cest shifting,
when those:coefficients are in fact net significantly differene .
(even at the 90 percent significance level) from coefficients

which would imply that all costs were shifted to California



.conguxzers, - On the wholey tha\}es;¢;,stpdyﬂmuat ba taken as an
‘unlikely worst-case scenarie. " o

~We vere also provided with a similar study dono by the
... ' . nesearch Grem 8 o : ;
' s.'a'f‘ha’.: gthﬁdy estizated the added costs of

Propositicn 65 at $395 million znnually. EHowever, that study
“utillized many of the same unrealistic assumptions used by the
lexecon study regardin

g the scope of the coverage of Propesition
65, and the likely preo

ducer respeonses. The &G B study did not
address the allccatien of

the cest burden between preducers and |
California consumers, . - - o S L e

. -
N e oo e e

—~ae in.eétiz&ﬁiné'tﬂ;fﬁoggﬁiiﬁi'cost'cf Propesition 65 on the
‘rest of the econoly under the pessimistic assuzption that

substantial labeling will be requiread, ‘it is critically important
. Lo accurately estizate the relevant elasticitiecs of demand and
‘Supply. The relevant dexand elasticity is not that facing an .o
individual preducer or seller in California, which tay be quite /
high, but is the generally smaller elagticity of dercand facing
the irnporters of the product viewed as a group. Thus, if all the
product is preduced entirely outside of California, coffce being
such an exazple, the relevant depand elasticity is the industry
elasticity, which is estizated by USDA for coffee tec be only
=«19. 1In such a case, given a reascnable estirate of the .
industry supply elasticity, say 2 (toc be conservative), less than
10 percent of the cost izposed by Proposition 65 would be borne
. By the suppliers; the re=ainder would be passed on to Califernia
consuzers. - - . e N - A

In sunzary, we are of the view that the future costs for
food preoducts of the Proposition 65. carcinogen warning
requirezents are likely to be primarily of the natura of :
 additional quality control expenditures, cather than labaling
expenditures, and consequently are liXely to be smaller in
magnitude, and in any_event will be koxne in large part by
California consuners TRETTgn higher prices. This cenclusion :
presunmes, however, -that Califcrnia.dces not subsequently list -as -
carcinogens and adept highly stringent exposure standards for any
widely used pesticides. ...... .. . . c. - '

‘However, the over-the-counter industry may face nore .
substantial problems. I% seexs 1iXely that California may list
ethanol, aspirin, and saccharin as either carcinegenic or causing
reproductive har=. 1If so, zany if not o6t over-the-counter
drugs may be required to be liszed. Since many of these
‘Preparations coze in a =ultistude of sizes and difZerent forzs,
labeling and segregaticn could tece=me quite expensive.

Even if one assuces that substahtial nurbers of products
will require labeling and segregat

ted distribution systezs, the
costg of Propogition 65 that will be borne by out-of-state
Producers will only azmount to a very small percentage of their



California smales revenues. TFor example, accopting as accurate
(res. go.) estizates that California annually impoerts $3.8 billicn
of processed 2cods, and that labeling and sagregation costs for
labeled producss will amount to between one and six percent of
their sales values, if one arbitrarily assuces that 10 percent ¢f
suck foods will have to be labeled (probably a high estizace oven
for the worst case), the total annual cost of labeling and )
segregation will be between $8.8 million and $52.8 million. 1I2
on average the elasticity of demand for izporzed foods is -1, and
‘the elasticity of supply is 2, then one-third of this cost will
be borne by out-of-state producers, or roughly $2.9 millien to
$17.6. millicn, a "tax" on the industry of only about 0.03 percent
to 0.2 percent of the value of California sales.

III. "Ecencmic Cests for Non-California Persons of the
. Reproductive Tcxin Warning Requirezent

" A.. Existing eccnomic cests.

- The econczic costs izposed thus far upon nen-Callfornia
persons by the reproductive toxin warning requirexent also appear
to be relatively minimal. We are not aware-of any preduct that
has been labeled with.such a warning, or that has been withdrawn
from the Califcrnia market to aveid having to give such a

warning. (Although, -as discussed above, cigar =nd pipe tobacce
-will shortly carry such a warning label.) ‘

Potential future economic costs.

There is a potentisl for substantial econoaic cocsts to
ultizately result from the reproductive toxin warning -
requirement. The warning-triggering levels of such toxins are-
statuterily set at a low level equal to 1/1000 of the "ne :
observable effact lavel," and no interinm aexamption is available
for FDA-regulated products. The application of this standard to
the listed reproductive toxin lead poses specizl concern, since
the wvarning level standard is so low as to approach "background"
envirocnmental levels. . The California regulations do provide an
exexption for that portion of toxin concentratien which vas .
"naturally occurring® in the raw materials, but that exemptlon is
of uncertain scope, m=ay be difficult to estaklish in pracsice,
and is inapplicable to cosmetics or over~-the=ccunter drig
preducts. -An a2dditional potential concern is that aspizin or
vitazin A could conceivably be added to the reprsductive toxin
list.? 1If so, labels would ke required f£sr a nusber of items,
since thosec chezicals' concentraticns in preducts that utilize
then far exceed the level requiring a warning lzkel. The
additicn of certain comzmercially izgertans pesticides to thae list
could also lead to labeling of significant nuzters of products.

_ Legislative efforts to amend this statute to incroduce
© flexibility into the application of the reproductive toxin -
warning requirements have thus far proven unsuccessful, but are

-
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"'ongoing and have some support 2r

.. non=califernia persons.

t Zrom Propesition 65's major
environmental ‘greup adveocates. 1If those efforts continue te be
unsuccessiul, it could weall be that significant nu=ters of
products would have to be labeled with reproductive toxin
warnings on acccunt of thelr lead concentrations, and perhars

also because of pasticide cencentrations. If go, substantial
- labeling and segregation costs would result. However, again, such
" CO8ts would be borne te a‘large extent by California consuzers.

- .o o

v.,_,,conciusicns - v e e

- The Propesition 65 carcinegen and reprecductive texin warning
requirements have to date irposed relatively miner costs upen

"There is a potential, however, for the
" *future- costs of those requirements to be subztantially higher,
-the level depending pri=

‘numerical carcinogen standards ultizmately adopted b
the nature of any new carcinogens or reproduc:

arily upen tha stringency of the

y Califernis,
ive toxins e
subsequently listed, and upon the ability of producers to reet

vhatever reproductive warning standards are finally inzposed upon
lead or pesticide concentrations in preducts. We thus recormend

that the application by Califcrnia of Proposition 65 be monitored.

“'by Federal officials on an ongoing basis, and that the
" conclusions of this Working Group be pericdically reassessed as
. that experience dictates. = - ‘ o ) -

».these risk assesszent

s~ . .o ‘o

In meeting with industry and environmentalists we are
hearing conflicting testizony as to the reasonableness of
California's risk assessment zethods.

We were told by some
.persons that the resulting standards ¢

or carcinogens would be
less strict than Federal standards, and by other persons that
they would ba more strict, califernia has completed about six
such risk assesstents. We recer=end that FDA and EPA exanmine

8 to determine how reasocnable thedir
methodoloegy

is, and how their outcozes compare to Federal
‘standards. T ' - - : ‘

_"'f‘wQ.also'récoznend.thit-tpe'rni:anq other relevant
agencies deterzine how quickly they could act to preerpt the

‘Proposition ‘€5 warning requirements,

should the costs imposed by
that statute on non-California persons increase toc a level:
sufficient to justify suech action, so that Federal officials can
better deterzine what preemptive action would be necessary when
they were presentéd with certain and sufficiently large harzs
that clearly call fcr such zction. '

Thomas G. Moeore
Chair=an

Worlkting Group on Prqpositioh'es
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Footnotas

The FDA has estizated such costs to rangé from $100 to $570
(in 1984 dollars) per product lsbel, depending on the nature
of the packages. ~ ‘

The Working Group has undertzken a questionnaire survey of

approxipately 100 major producers of fcods, coszetics, or

over-the-counter drugs for the California market concerning
their responses to Proposition 65. No results are as yet
available from this survey.

Hazelton Laboratories, in a study donre for The Proprictary
Asescciation, estirzated that the cost of a3 full

il test of a
. product sample for 2all listed chexmic2ls, using

-cuzrently
available analytical techrniques, would ke approxizately
$6,000. : ' ' ' s
The higher the elasticity of demand, the szaller the
preoportion

of producer costs that can be passed ca to

california consumers. Sizilarly, the lower the elasticity of
supply, the szaller the propoertion of

. R producer costs that can .
be passed on to California consunmers. .

A preliminary analysis of Prbpoéiticn 65 conduczed by the
Departrzent of Agriculture estipated that only 1l percent of
the cost burden of that law will be borne by :

out-of-state producers rather than California censucers.

It seems possible, however, that the courts may rule that

quality control measures nheed only ke reasonably effective,
rather than perfect, for manufacturers to aveid being found
to have "knowingly and intenticnally" caused expesures to

carcincgens. If so, 2anufacturers nay not be fcund liable
for isoclated non-labeled exposures. ‘

See Footrnote 1, 53923.

.

A prelininary analysis of Propasition. 65 conducted by the
Deparzrent of Agriculture has concluded that only about 1l

percent of the cost hurden c2 Proposition 65 will be borne by

out-of-state preducers, rather than the 35 to 70 percent
estizated by lexecon.

There is scze questicn whether the FI) sregnanc
warning rules would preempt the 2pplicaiicn of the
reprecductive texin warning requirecents to aspirin producte,

v aursing



