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ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

AMERICAN LUNG ASSOC., et al.,
Petitioners,

V- No. 19-1140

UNITED STATES (and consolidated cases)

ENVIRONMENTAL PROTECTION
AGENCY, et al.,

Respondents.

N N N N N N N N N N N N

OPPOSITION TO EPA’S MOTION TO EXPEDITE

The undersigned petitioners in State of New York, et al. v. EPA (case no. 19-
1165) and in City and County of Denver v. EPA (case no. 19-1177) (State and
Municipal Petitioners) respectfully submit their opposition to EPA’s motion to
expedite this appeal (Doc. 1803976). EPA has not satisfied this Court’s standard
for expedition, and granting EPA’s motion would prejudice State and Municipal
Petitioners’ interest in the fair and efficient review of this important case.

EPA filed its motion to expedite August 28, more than a week before the
deadline for filing petitions under section 307(b) of the Act, 42 U.S.C. § 7607(b).
Shortly before filing its motion, the agency engaged in a pro forma attempt to

confer with petitioners on a briefing schedule, sending its proposed schedule
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minutes after filing its voluminous certified index to the record and requesting a
response on its proposed motion and schedule by the next business day. At least
nine petitions for review have been filed since that time.! The deadline for filing
motions to intervene in the case will not expire for several weeks. See FRAP 15(d);
Circuit Rule 15(b).

In its motion, EPA proposes that the Court adopt a briefing schedule now—
prior to knowing all the parties in the case and the parties’ views on the appropriate
number of briefs or word allocation—because the agency would prefer, for reasons
it fails to articulate, that the “case be scheduled for oral argument in April of
2020.” EPA Motion at 6. Because EPA has not met this Court’s standard to
expedite the case, the motion should be denied.

BACKGROUND

This litigation involves consolidated challenges to an EPA action consisting

of “three separate and distinct rulemakings:” (1) a repeal of the Clean Power Plan,

(2) emission guidelines replacing the Clean Power Plan’s emission guidelines, and

! These petitions include those filed by Chesapeake Bay Foundation (case
no. 19-1173), Robinson Enterprises, Inc., ef al. (case no. 19-1175), Westmoreland
Mining Holdings, LLC (case no. 19-1176), the City and County of Denver (case
no. 19-1177), North America Coal Co. (case no. 19-1179), Biogenic CO, Coalition
(case no. 19-1185), Advanced Energy Economy (case no. 19-1186), American
Wind Energy Assoc., et al. (case no. 19-1187) and Consolidated Edison, Inc., et al.
(case no. not yet assigned). Additional petitions may have been filed on
September 6, the last day of the statutory review period, but not yet docketed in the
Court’s system.
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(3) revisions to EPA’s regulations governing state plans under section 111(d) of
the Act. 84 Fed. Reg. 32,520 (July 8, 2019); see also EPA Motion at 2.

The Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015), required for the
first time under the Act that existing coal and natural gas power plants limit their
emissions of carbon dioxide, which accounts for the bulk of the greenhouse gases
that EPA has found endangers public health and welfare. Id. at 64,689. Pursuant to
section 111(d) of the Act, EPA issued emission guidelines that reflected
application of the best system of emission reduction that had been adequately
demonstrated. Id. at 64,666-67. EPA estimated at the time that the Clean Power
Plan would reduce carbon dioxide by 415 million short tons annually in 2030
compared to a no regulation scenario, id. at 64,924, the equivalent of carbon
pollution emitted yearly by about 80 million passenger cars.

A group of states and industry parties sued EPA over the Clean Power Plan,
West Virginia v. EPA (case no. 15-1363). After the Supreme Court stayed the rule
in February 2016 pending merits review by this Court, the case was briefed and
then argued before an en banc panel of this Court in September 2016. Following a
change in presidential administrations, EPA—with the support of the West Virginia
petitioners—repeatedly moved this Court to refrain from issuing a merits decision
while the agency decided whether to rescind and/or replace the Clean Power Plan.

Over the opposition of State and Municipal Respondent-Intervenors (many of
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whom are State and Municipal Petitioners), the West Virginia case has been held in
abeyance since April 2017. After EPA issued the Rule, the West Virginia
petitioners, with EPA’s support, moved to dismiss the case as moot.? That motion
is currently pending.

The Rule repeals the Clean Power Plan on the grounds that EPA now
believes that its prior determination of the best system of emission reduction is
expressly prohibited by the Act. See 84 Fed. Reg. at 32,523. The Rule’s emission
guidelines are based on EPA’s new determination that the best system of emission
reduction consists solely of minor efficiency improvements at coal-fired power
plants. See id. at 32,536. According to EPA, when the Rule is implemented in
2030, it will reduce carbon dioxide emissions by 11 million short tons compared to
a no regulation scenario, a less than one percentage difference. See id. at 32,561.
The third component of the Rule, revisions to the section 111(d) implementing
regulations, greatly lengthens the time for states to develop and submit state plans
and for EPA to review those plans. See id. at 32,565. In light of EPA’s decision to
combine three rulemakings into one, the combined record for the Rule is very
large, including three separate response to comments documents and a certified

index to the record that is more than 500 pages long.

2 See Petitioners’ and Petitioner-Intervenors’ Motion for Dismissal of the
Petitions for Review As Moot (Doc. 1797267); EPA’s Response in Support of
Petitioners’ Motion to Dismiss (Doc. 1797703).

4
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ARGUMENT
EPA Has Not Established That Expediting This Case Is Warranted.

The Court grants motions to expedite cases “very rarely” and only when the
reasons for doing so are “strongly compelling.” Handbook of Practice and Internal
Procedures at 33. The movant must show that delay from merits review in the
normal course “will cause irreparable injury and that the decision under review is
subject to substantial challenge.” Id. The Court may also expedite a case in which
the “public generally, or . . . persons not before the Court, have an unusual interest
in prompt disposition.” /d.

EPA makes no attempt to demonstrate that processing the case in the normal
course would cause irreparable injury to any party. Instead, EPA argues that there
are strongly compelling reasons to expedite the case because the general public or
persons not before the Court have an unusual interest in prompt disposition. EPA
Motion at 1, n.1. None of the reasons EPA cites justify granting its motion.

A.  EPA fails to distinguish this case from other nationally important cases
handled by this Court on a non-expedited basis.

EPA first argues that the Rule “bears on an issue of national importance,
including both environmental concerns and the appropriate regulation of a
significant sector of the economy.” EPA Motion at 2; see also id. at 3 (regulation
of power plant greenhouse gases 1s “a matter of intense public interest”). EPA’s

broad, generalized statements about the need to expedite litigation over this
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particular Rule fail to differentiate it from many other important cases—including
other reviews of regulations over “a significant sector of the economy,” EPA
Motion at 2—handled by this Court in the normal course. If the test were simply
whether a case involves a nationally important issue, the Court would expedite
cases routinely, not “very rarely.” See Handbook at 33.

State and Municipal Petitioners concur that addressing climate change harms
is a critical and urgent problem, as evidenced by our efforts to address those
injuries, including by compelling EPA to take action under the Act. But EPA fails
to explain how resolution of this challenge in the normal course would undermine
any environmental or economic benefits it contends the Rule will achieve. Nor
could it, because, as discussed below, the Rule’s deadlines are several years away
and there is no stay that would prevent the Rule from coming into effect.

B.  There is no need to expedite the case to provide regulatory certainty.

EPA next relies on an allegedly prompt need for regulatory certainty for
states, power companies, and ratepayers, noting that the “dispute over the
appropriate form of regulation of [carbon dioxide] emissions . . . has been left
unresolved for many years already.” EPA Motion at 3-4. No doubt it is preferable
for states and regulated entities to know sooner rather than later if a challenged
regulation is lawful or not. But the Rule’s compliance deadlines for states and

power plants are several years from now. EPA significantly lengthened the period
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for states to submit plans under section 111(d), meaning that state plans are not due
until September 2022. See 40 C.F.R. § 60.23a(a)(1). In addition, EPA does not
anticipate that power plants will be required to comply with any emission
obligations under the Rule until 2025 at the earliest.?

Moreover, the agency’s asserted need to address uncertainty rings hollow,
given that EPA itself was the cause of several years of delay in obtaining a ruling
from this Court in West Virginia v. EPA (case no. 15-1363). EPA engaged in
repeated attempts to block issuance of a merits decision, rather than simply
awaiting a ruling from this Court that would have (at a minimum) shed light on the
“appropriate form of regulation” of carbon dioxide emissions from existing power
plants. In light of their substantial, prolonged efforts to postpone obtaining judicial
clarity on some of the very legal issues that will be litigated here, neither EPA nor
respondent-intervenors (many of whom were petitioners in West Virginia) can
credibly contend regulatory certainty necessitates expediting this case.

C. Granting EPA’s motion would prejudice, not further, State and
Municipal Petitioners’ interests.

Next, citing our arguments for expeditious resolution of the lawfulness of

the Clean Power Plan in West Virginia, EPA asserts that “expediting this case

3 See EPA, Regulatory Impact Analysis for the Repeal of the Clean Power
Plan, and the Emission Guidelines for Greenhouse Gas Emissions from Existing
Electric Utility Generating Units, at ES-3 (June 2019) (assuming no emission
reduction obligations until 2025).
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would appear to serve Petitioners’ interests.” EPA Motion at 4 (citing Response
Opposing Requests for Further Abeyance, West Virginia v. EPA, No. 15-1363,
Doc. 1748706 (Sept. 4, 2018)). EPA is wrong. Granting the agency’s motion
would in fact substantially prejudice State and Municipal Petitioners’ interest in the
fair and efficient prosecution of this important matter.

EPA fails to acknowledge important factual differences between the two
cases. In West Virginia, the Supreme Court stayed the Clean Power Plan’s
requirements pending merits review by this Court. Thus, we sought expeditious
resolution in order to obtain the public health and environmental benefits that
would not take effect until this Court’s disposition of the case. Here, by contrast,
the Rule took effect on September 6, and no party has moved this Court to stay it.
Furthermore, as noted above, any emission reductions from the Rule would be
minimal by EPA’s own calculations, and not occur until 2025 at the earliest.

Moreover, EPA’s approach would prejudice State and Municipal Petitioners’
interest in the orderly and efficient processing of this important appeal. As noted
above, at least nine petitions for review have been filed since EPA filed its motion
to expedite, and the deadline to intervene in those cases will not expire until early

October. Establishing a briefing schedule now—without knowing the universe of
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litigants in the case—would frustrate the ability of the current Petitioners to
coordinate on efficient briefing of the case.*

Furthermore, establishing a briefing schedule before resolving outstanding
motions (which may be filed until October 7, see Doc. 18004517), would be an
unwarranted and prejudicial deviation from the Court’s standard practice. See
Handbook at 28. State and Municipal Petitioners are in the process of reviewing
EPA’s voluminous certified index to the record and evaluating whether it will be
necessary to file a procedural motion concerning the completeness of the record.
In addition, State and Municipal Petitioners filed a petition for reconsideration with
EPA on September 6 to preserve the ability to raise objections that arose after the
close of the comment period. See 42 U.S.C. § 7607(d)(7)(B). We are considering
filing a procedural motion (after first conferring with EPA and other interested
parties) on coordination of the agency’s reconsideration process with briefing in

this litigation. The disposition of those motions could impact the scheduling of

* In addition to the prospect of new parties intervening in the case, State and
Municipal Petitioners will also be evaluating whether to file a motion to intervene
as respondents in the litigation commenced by certain industry petitioners after
EPA filed its motion to expedite. This would require additional coordination and
make briefing of the case on EPA’s schedule even more infeasible.

> State and Municipal Petitioners and petitioners in case no. 19-1166 have
filed a motion to align their initial filing and motions deadlines with those in case
no. 19-1140. See Doc. 1803230 (filed Aug. 22, 2019).
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merits briefing, illustrating the soundness of Court’s standard practice of resolving
such motions before establishing a briefing schedule.

Finally, EPA’s proposed approach of setting deadlines for briefs now, and
postponing until October 16 submissions on the number of briefs and word
allocations, is an inefficient approach to establishing briefing formats. Because the
number of party briefs and length of the briefs necessarily affect what deadlines
may be reasonable, considering those elements together makes sense. EPA’s
proposed piecemeal approach here would deviate from the Court’s standard
practice in complex, multiparty cases, potentially creating a situation in which the
preordained deadlines become onerous to meet. That risk is enhanced here given
that the Rule at issue is in fact three rules in one.

Instead of the rushed and ill-conceived process advocated by EPA, State and
Municipal Petitioners suggest instead that the parties be directed to meet and
confer on an appropriate briefing schedule and format shortly after the deadline for
filing procedural motions in the case.

CONCLUSION
Based on the foregoing reasons, the Court should deny EPA’s motion to

expedite.

10
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FOR THE STATE OF NEW YORK

LETITIA JAMES
ATTORNEY GENERAL

/s/ Michael J. Myers®

Barbara D. Underwood
Solicitor General

Steven C. Wu

Deputy Solicitor General
David S. Frankel
Assistant Solicitor General
Michael J. Myers

Morgan A. Costello

Brian M. Lusignan

Gavin G. McCabe
Assistant Attorneys General
The Capitol

Albany, NY 12224

(518) 776-2400

% Counsel for the State of New York represents that the other parties listed in
the signature blocks herein consent to the filing of this motion.
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FOR THE STATE OF CALIFORNIA

XAVIER BECERRA
ATTORNEY GENERAL

Robert W. Byrne

Sally Magnani

Senior Assistant Attorneys General
David A. Zonana

Supervising Deputy Attorney General
Jonathan A. Wiener

M. Elaine Meckenstock

Timothy E. Sullivan

Elizabeth B. Rumsey

Theodore A.B. McCombs

Deputy Attorneys General

1515 Clay Street

Oakland, CA 94612

(510) 879-1300

Attorneys for the State of California,
by and through Governor Gavin
Newsom, the California Air Resources
Board, and Attorney General Xavier
Becerra

FOR THE STATE OF COLORADO

PHILIP J. WEISER
ATTORNEY GENERAL
Eric R. Olson

Solicitor General

1300 Broadway, 10th Floor
Denver, CO 80203

(720) 508-6548
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FOR THE STATE OF
CONNECTICUT

WILLIAM TONG
ATTORNEY GENERAL
Matthew I. Levine

Scott N. Koschwitz

Assistant Attorneys General
Office of the Attorney General
P.O. Box 120, 55 Elm Street
Hartford, CT 06141-0120
(860) 808-5250

FOR THE STATE OF DELAWARE

KATHLEEN JENNINGS
ATTORNEY GENERAL
Valerie S. Edge

Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3d Floor
Dover, DE 19904

(302) 739-4636
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FOR THE STATE OF HAWAII

CLARE E. CONNORS
ATTORNEY GENERAL
William F. Cooper

Deputy Attorney General

465 S. King Street, Room 200
Honolulu, HI 96813

(808) 586-4070

FOR THE STATE OF MAINE

AARON M. FREY
ATTORNEY GENERAL
Laura E. Jensen

Assistant Attorneys General
6 State House Station
Augusta, ME 04333

(207) 626-8868

Document #1805699

FOR THE STATE OF ILLINOIS

KWAME RAOUL

ATTORNEY GENERAL
Matthew J. Dunn

Daniel 1. Rottenberg

Assistant Attorneys General

69 W. Washington St., 18th Floor
Chicago, IL 60602

(312) 814-3816

FOR THE STATE OF MARYLAND

BRIAN E. FROSH
ATTORNEY GENERAL

John B. Howard, Jr.

Joshua M. Segal

Steven J. Goldstein

Special Assistant Attorneys General
200 St. Paul Place, 20" Floor
Baltimore, MD 21202

(410) 576-6300

Robert R. James

Deputy General Counsel

Office of the Attorney General
Maryland Dept. of Environment
1800 Washington Blvd.
Baltimore, MD 21230

(410) 537-3748
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FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY

ATTORNEY GENERAL

Melissa A. Hoffer

Christophe Courchesne

Assistant Attorneys General
Megan M. Herzog

Special Assistant Attorney General
Environmental Protection Division
One Ashburton Place, 18" Floor
Boston, MA 02108

(617) 963-2423

FOR THE STATE OF MINNESOTA

KEITH ELLISON

ATTORNEY GENERAL

Peter N. Surdo

Special Assistant Attorney General
445 Minnesota Street, Suite 900
St. Paul, MN 55101-2127

(651) 757-1244

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL

Anne Minard

Special Assistant Attorney General
Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

(505) 490-4045
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FOR THE PEOPLE OF THE STATE
OF MICHIGAN

DANA NESSEL

ATTORNEY GENERAL

Zachary C. Larsen

Gillian E. Wener

Assistant Attorneys General

Environment, Natural Resources, and
Agriculture Division

P.O. Box 30755

Lansing, M1 48909

(517) 335-7664

FOR THE STATE OF NEW JERSEY

GURBIR S. GREWAL
ATTORNEY GENERAL

Lisa J. Morelli

Deputy Attorney General

R.J. Hughes Justice Complex
25 Market Street, P.O. Box 093
Trenton, NJ 08625

(609) 376-2708

FOR THE STATE OF NORTH
CAROLINA

JOSHUA STEIN

ATTORNEY GENERAL

Dan Hirschman

Senior Deputy Attorney General
Taylor Crabtree

Asher Spiller

Assistant Attorneys General
North Carolina Department of Justice
P.O. Box 629

Raleigh, NC 27602

(919) 716-6400
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL
Paul Garrahan
Attorney-in-Charge

Steve Novick

Special Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4593

FOR THE STATE OF RHODE
ISLAND

PETER F. NERONHA
ATTORNEY GENERAL

Gregory S. Schultz

Special Assistant Attorney General
Office of the Attorney General

150 South Main Street

Providence, RI 02903

(401) 274-4400
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FOR THE COMMONWEALTH OF
PENNSYLVANIA

JOSH SHAPIRO
Attorney General
Ann R. Johnston
Senior Deputy Attorney General

Public Protection Division, Health Care

Section
Aimee D. Thomson
Deputy Attorney General
Impact Litigation Section
Pennsylvania Office of Attorney
General
1600 Arch St., Suite 300
Philadelphia, PA 19103
(267) 940-6696

FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR.
ATTORNEY GENERAL
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-3186
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FOR THE COMMONWEALTH OF
VIRGINIA

MARK HERRING

ATTORNEY GENERAL

Donald D. Anderson

Deputy Attorney General

Paul Kugelman, Jr.

Sr. Asst. Attorney General and Chief
Caitlin Colleen Graham O’Dwyer
Assistant Attorney General
Environmental Section

202 North 9" Street

Richmond, VA 23219

(804) 371-8329

FOR THE STATE OF WISCONSIN

JOSHUA L. KAUL
ATTORNEY GENERAL

Gabe Johnson-Karp

Assistant Attorney General
Wisconsin Department of Justice
P.O. Box 7857

Madison, WI 5307-7857

(608) 267-8904
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FOR THE STATE OF
WASHINGTON

ROBERT W. FERGUSON
ATTORNEY GENERAL
Christopher H. Reitz

Emily C. Nelson

Assistant Attorneys General
Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586-4614

FOR THE DISTRICT OF
COLUMBIA

KARL A. RACINE
ATTORNEY GENERAL

Loren L. AliKhan

Solicitor General

Office of the Attorney General
441 Fourth Street, NW, Suite 630
South

Washington, D.C. 20001

(202) 727-6287
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FOR THE CITY OF BOULDER FOR THE CITY OF CHICAGO
TOM CARR MARK A. FLESSNER
CITY ATTORNEY Corporation Counsel

Debra S. Kalish

City Attorney’s Office

1777 Broadway, Second Floor
Boulder, CO 80302
(303) 441-3020

FOR THE CITY OF LOS ANGELES

MICHAEL N. FEURER

CITY ATTORNEY

Michael J. Bostrom

Assistant City Attorney

Los Angeles City Attorney’s Office
200 N. Spring St., 14 Floor

Los Angeles, CA 90012

(213) 978-1882

FOR THE CITY OF PHILADELPHIA

MARCEL S. PRATT

CITY SOLICITOR

Scott J. Schwarz

Patrick K. O’Neill

Divisional Deputy City Solicitors
The City of Philadelphia
Law Department

One Parkway Building

1515 Arch Street, 16" Floor
Philadelphia, PA 19102-1595
(215) 685-6135

BENNA RUTH SOLOMON
Deputy Corporation Counsel
30 N. LaSalle Street, Suite 800
Chicago, IL 60602

(312) 744-7764

FOR THE CITY OF NEW YORK

ZACHARY W. CARTER
CORPORATION COUNSEL
Christopher G. King

Kathleen C. Schmid

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007

(212) 356-2314

FOR THE CITY OF SOUTH MIAMI

THOMAS F. PEPE

CITY ATTORNEY

City of South Miami

1450 Madruga Avenue, Ste 202
Coral Gables, Florida 33146
(305) 667-2564

FOR THE CITY AND COUNTY OF
DENVER

KRISTIN M. BRONSON

CITY ATTORNEY

Robert A. Wolf, Asst. City Attorney
1200 Federal Boulevard

Denver, CO 80204

(720) 944-2626
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT

The undersigned attorney, Michael J. Myers, hereby certifies:

1. This document complies with the type-volume limitations of Fed. R.
App. P. 27(d)(2). According to the word processing system used in this office, this
document, exclusive the caption, signature block, and any certificates of counsel,
contains 2,329 words.

2. This document complies with the typeface requirements of Fed. R.
App. P. 32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6)
because this document has been prepared in a proportionally spaced typeface in

14-point Times New Roman.

/s/ Michael J. Myers
MICHAEL J. MYERS
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Opposition to EPA’s Motion to
Expedite was filed on September 9, 2019 using the Court’s CM/ECF system, and
that, therefore, service was accomplished upon counsel of record by the Court’s

system.

/s/ Michael J. Myers
MICHAEL J. MYERS
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